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UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING ITS FIRST SESSION, APRIL 12-JUNE 9, 1949* 
PART I: GENERAL 


CHapter 


Introduction 


ESTABLISHMENT AND MEMBERSHIP OF THE COMMISSION 


1. The International Law Commission was established by resolution 174 
(II) adopted by the General Assembly at its 123rd plenary meeting on 21 


November 1947. 


In pursuance of the same resolution and in accordance with the provi- 
sions of the Statute of the Commission,! the General Assembly, at its 154th 
and 155th plenary meetings on 3 November 1948, elected the following 


fifteen members: 


Name Nationality 
Mr. Ricardo J. Alfaro Panama 
Mr. Gilberto Amado Brazil 
Mr. James Leslie Brierly United Kingdom 
Mr. Roberto Cérdova Mexico 
Mr. J. P. A. Francois Netherlands 
Mr. Shuhsi Hsu China 
Mr. Manley O. Hudson United States of America 
Faris Bey el-Khoury Syria 
Mr. Vladimir M. Koretsky Union of Soviet Socialist Republics 
Sir Bengal Narsing Rau India 
Mr. A. E. F. Sandstrém Sweden 
Mr. Georges Scelle France 
Mr. Jean Spiropoulos Greece 
Mr. Jest M. Yepes Colombia 
Mr. Jaroslav Zourek Czechoslovakia 


PLACE AND DURATION OF THE FIRST SESSION 


2. The first session of the Commission opened on 12 April 1949, at Lake 
Success, New York. In the course of the session which terminated on 


*U. N. General Assembly, Official Records, 4th Sess., Supp. No. 10 (A/925), June 24, 


1949. 


1 See Official Records of the second session of the General Assembly, Resolutions, 
page 105; also Supplement to this JouRNAL, Vol. 42 (1948), p. 1. 
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9 June 1949, the Commission held thirty-eight meetings. With the excep- 
tion of Faris Bey el-Khoury and Mr. Jaroslav Zourek, who were unable 
to attend, all the members of the Commission were present. 


ELECTION OF OFFICERS 


3. At its first and second meetings, on 12 and 13 April, the Commission 
elected, for a term of one year, the following officers: 


Chairman: Mr. Manley O. Hudson; 

First Vice-Chairman: Mr. Vladimir M. Koretsky; 
Second Vice-Chairman: Sir Benegal N. Rau; 
Rapporteur: Mr. Gilberto Amado. 


SECRETARIAT 


4. Mr. Ivan S. Kerno, Assistant Secretary-General for Legal Affairs, 
represented the Secretary-General. Mr. Yuen-li Liang, Director of the 
Division for the Development and Codification of International Law, acted 
as Secretary of the Commission. 


RULES OF PROCEDURE 


5. In accordance with rule 150 of the rules of procedure of the General 
Assembly, the Commission decided that the rules relating to the procedure 
of committees of the General Assembly (rules 88 to 122 inclusive), as well 
as rules 38 and 55, should apply to the procedure of the Commission. It 
was further decided that the Commission should, when the need arose, 
adopt its own rules of procedure. 


AGENDA 


6. Taking into consideration its functions under the Statute as well as 
the tasks assigned to it by resolutions of the General Assembly, the Com- 
mission adopted its agenda in the form in which it had been drawn up 
by the Secretariat. It consisted of the following items: 


(1) Planning for the codification of international law: survey of inter- 
national law with a view to selecting topies for codification (article 18 of 
the Statute of the Commission). 

(2) Draft declaration on the rights and duties of States (resolution 178 
(II), adopted by the General Assembly on 21 November 1947). 

(3) (a) Formulation of the principles recognized in the Charter of the 
Niirnberg Tribunal and in the judgment of the Tribunal; (b) preparation 
of a draft code of offences against the peace and security of mankind 
(resolution 177 (II), adopted by the General Assembly on 21 November 
1947). 
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(4) Desirability and possibility of establishing an international judicial 
organ for the trial of persons charged with genocide or other crimes over 
which jurisdiction will be conferred upon that organ by international con- 
ventions (resolution 260 (III) B, adopted by the General Assembly on 
9 December 1948). 

(5) Ways and means for making the evidence of customary interna- 
tional law more readily available (article 24 of the Statute of the Com- 
mission). 

(6) Co-operation with other bodies: (a) consultation with organs of 
the United Nations and with international and national organizations, offi- 
cial and non-official; (b) list of national and international organizations 
prepared by the Secretary-General for the purpose of distributing docu- 
ments (articles 25 and 26 of the Statute of the Commission). 

7. In considering its programme of work, the Commission had in mind 
that questions referred to it by the General Assembly * should be taken up 
without undue delay. At the same time, it was recognized that the codifi- 
cation of international law and, more immediately, the selection of topics 
for codification, constituted one of the Commission’s main functions. It was 
accordingly, agreed that the Commission should first take up item (1) of 
its agenda. 

The Commission considered during its first session every item on the 
agenda. The action taken in respect of every such item, except the draft 
Declaration on Rights and Duties of States (item (2)), is set out in part I 
of the present report. Part II of the report is devoted to the consideration 
given to the draft Declaration on Rights and Duties of States. 


PREPARATORY WORK BY THE SECRETARIAT 


8. The Commission had before it a number of memoranda relating to the 
several items of its agenda, submitted by the Secretary-General in pur- 
suance of resolution 175 (II) of the General Assembly, which instructed 
the Secretary General to do the necessary preparatory work for the be- 
ginning of the activity of the Commission.* 


2Items (2), (3) and (4) of the agenda. 

3 The memoranda submitted by the Secretary-General were the following: 

1. Survey of International Law in relation to the Work of Codification of the Inter- 
national Law Commission (A/CN.4/1/Rev.1). 

2. Preparatory Study concerning a Draft Declaration on the Rights and Duties of 
States (A/CN.4/2). 

3. The Charter and Judgment of the Nurnberg Tribunal: History and Analysis 
(A/CN.4/5). 

4. Ways and Means of making the Evidence of Customary International Law more 
readily available (A/CN.4/6). 

5. Historical Survey of the Question of International Criminal Jurisdiction (A/CN. 
4/7). 

6. International and National Organizations concerned with Questions of Interna- 
tional Law: tentative list (A/CN.4/8). 
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CHAPTER II 
Survey of International Law and Selection of Topics for Codification 
THE POWERS OF THE COMMISSION WITH RESPECT TO THE SELECTION OF TOPICS 


9. Under article 18, paragraph 1, of its Statute, the Commission was 
directed to ‘‘survey the whole field of international law with a view to 
selecting topics for codification.’’ In undertaking this function, the Com- 
mission had to determine at the outset its precise powers and, in this con- 
nexion, it had to clarify the meaning and implication of article 18, para- 
graph 2. This paragraph provides that ‘‘when the Commission considers 
that the codification of a particular topic is necessary or desirable, it shall 
submit its recommendations to the General Assembly.’’ The question 
arose as to whether, under this provision, the Commission was competent 
to proceed with the work of codification under articles 19 to 23 without 
awaiting action by the General Assembly on recommendations made by 
the Commission under article 18, paragraph 2. The Commission consulted 
the records of the second session of the General Assembly, at which the 
Statute was adopted and, in particular, those of Sub-Committee 2 of the 
Sixth Committee, which prepared the draft. 

10. Some members of the Commission held the view that under the said 
paragraph the Commission was bound to submit to the General Assembly 
any topics the Commission had selected for codification and to await the 
General Assembly’s approval before beginning the work of codification 
of such topics. According to Mr. Vladimir M. Koretsky, inasmuch as the 
Commission was not an autonomous organ enjoying complete liberty, but 
merely a subsidiary organ of the General Assembly, it existed to carry out 
certain tasks which had been entrusted to it by the General Assembly and 
any task it undertook must be sanctioned by the latter. In so doing it 
must adhere strictly to its Statute, which laid down a procedure for the 
different stages of the work of codification. During the first stage, the 
Commission had the duty of discussing the choice of topics for codifica- 
tion; in the second stage, that of presenting a report to the General As- 
sembly and of making recommendations on the choice of subjects. Only 
when the General Assembly had approved the choice of subjects could the 
Commission proceed to the other stages envisaged in articles 19 to 23 of its 
Statute. For the Commission to act otherwise would be to ignore the ties 
which linked it to the General Assembly and to disregard its duties to- 
wards that body. 

11. Other members of the Commission were of the opinion that the logical 
interpretation of paragraph 2 of article 18 was that the Commission, hav- 
ing selected a topic, was competent to proceed with the work of codifica- 
tion of that topic, in accordance with articles 18 to 22 of the Statute, 
unless otherwise directed by the General Assembly. Only after having 
completed this work would the Commission make recommendations to the 
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General Assembly in one or other of the modes prescribed in article 23, 
paragraph 1, of the Statute. It was also argued that the Commission was 
not obliged to await the response of the General Assembly to its recom- 
mendations respecting the selection of topies before beginning work upon 
those whose codification was considered necessary or desirable. 

12. The question at issue was summed up by the Chairman and put to 
the Commission in the following terms: ‘‘Has the Commission competence 
to proceed under articles 19 to 23 without awaiting action by the General 
Assembly on recommendations made by the Commission under article 18, 
paragraph 2?’’ By ten votes to three, the Commission decided in the 
affirmative. 

SURVEY OF INTERNATIONAL LAW 

13. In undertaking a survey of the whole field of international law with 
a view to selecting topics for codification, in accordance with article 18, 
paragraph 1, of the Statute, the Commission conceived the task as one eall- 
ing for a general review of the topics of international law. The primary 
purpose was to select particular topics the codification of which the Com- 
mission considered necessary or desirable; the survey of the whole field of 
international law was merely the logical means of making the selection. 
In this connexion, the Commission had before it a memorandum entitled 
Survey of International Law in relation to the Work of Codification of 
the International Law Commission,* submitted by the Secretary-General. 
This memorandum surveys the field of the international law of peace and, 
in the opinion of the majority of the Commission, enumerates in a com- 
prehensive and satisfactory way topics in that field. 


THE QUESTION OF A GENERAL PLAN OF CODIFICATION 


14. The Commission discussed the question whether a general plan of 
codification, embracing the entirety of international law, should be drawn 
up. Those who favoured this course had in view the preparation at the 
outset of a plan of a complete code of public international law, into the 
framework of which topics would be inserted as they were codified. The 
sense of the Commission was that, while the codification of the whole of 
international law was the ultimate objective, it was desirable for the pres- 
ent to begin work on the codificaton of a few of the topics, rather than to 
discuss a general systematic plan which might be left to later elaboration. 


TOPICS OF INTERNATIONAL LAW CONSIDERED BY THE COMMISSION 


15. Using the memorandum of the Secretary-General as a basis of discus- 
sion, the Commission reviewed, consecutively, the following topics: 


(1) Subjects of international law; 
(2) Sources of international law; 


A/ON.4/1/Rev.1. 


6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(3) Obligations of international law in relation to the law of States; 
(4) Fundamental rights and duties of States; 
(5) Recognition of States and Governments; 
(6) Sueeession of States and Governments; 
(7) Domestic jurisdiction ; 
(8) Recognition of acts of foreign States; 
(9) Jurisdiction over foreign States; 

(10) Obligations of territorial jurisdiction ; 

(11) Jurisdiction with regard to crimes committed outside national 

territory ; 

(12) Territorial domain of States; 

(13) Regime of the high seas; 

(14) Regime of territorial waters; 

(15) Pacific settlement of international disputes; 

(16) Nationality, including statelessness ; 

(17) Treatment of aliens; 

(18) Extradition ; 

(19) Right of asylum; 

(20) Law of treaties; 

(21) Diplomatic intercourse and immunities; 

(22) Consular intercourse and immunities; 

(23) State responsibility ; 

(24) Arbitral procedure; 

(25) Laws of war. 


TOPICS OF INTERNATIONAL LAW PROVISIONALLY SELECTED BY THE COMMISSION 
16. After due deliberation, the Commission drew up a provisional list of 
fourteen topics selected for codification, as follows: 


(1) Reeognition of States and Governments; 
(2) Suecession of States and Governments; 


‘ (3) Jurisdictional immunities of States and their property; 

2 (4) Jurisdiction with regard to crimes committed outside national 
: territory ; 

e (5) Regime of the high seas; 

" (6) Regime of territorial waters; 


(7) Nationality, including statelessness ; 

(8) Treatment of aliens; 

(9) Right of asylum; 
(10) Law of treaties; 
(11) Diplomatic intercourse and immunities; 
(12) Consular intercourse and immunities; 
(13) State responsibility ; 

(14) Arbitral procedure. 
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17. It was understood that the foregoing list of topics was only provisional 
and that additions or deletions might be made after further study by the 
Commission or in compliance with the wishes of the General Assembly. 


LAWS OF WAR 


18. The Commission considered whether the laws of war should be 
selected as a topic for codification. It was suggested that, war having 
been outlawed, the regulation of its conduct had ceased to be relevant. On 
the other hand, the opinion was expressed that, although the term ‘‘laws 
of war’’ ought to be discarded, a study of the rules governing the use of 
armed force—legitimate or illegitimate—might be useful. The punish- 
ment of war crimes, in accordance with the principles of the Charter and 
judgment of the Niirnberg Tribunal, would necessitate a clear definition 
of those crimes and, consequently, the establishment of rules which would 
provide for the case where armed force was used in a criminal manner. 

The majority of the Commission declared itself opposed to the study of 
the problem at the present stage. It was considered that if the Commis- 
sion, at the very beginning of its work, were to undertake this study, public 
opinion might interpret its action as showing lack of confidence in the effi- 
ciency of the means at the disposal of the United Nations for maintaining 
peace. 

PRIORITY OF TOPICS 


19. Having provisionally selected fourteen topics for codification, the 
Commission next considered which of these should be studied first. One 
suggestion was that priority should be given to the question of the regime of 
the high seas, statelessness, and consular intercourse and immunities. 
Another was that the questions of the law of treaties and of arbitral pro- 
cedure should be given priority. A third stressed the importance of the 
question of nationality and statelessness, and a fourth that of the right of 
asylum. 

20. The Commission finally decided to give priority to the following 
three topics: 


(1) Law of treaties; 
(2) Arbitral procedure ; 
(3) Regime of the high seas. 


ELECTION OF RAPPORTEURS 


21. The foregoing three topics were entrusted to three rapporteurs, each 
of whom was to prepare a working paper for submission to the Commission 
at its second session. The rapporteurs elected by the Commission are: 


Mr. James L. Brierly (law of treaties) ; 
Mr. Georges Scelle (arbitral procedure) ; 
Mr. J. P. A. Francois (regime of the high seas). 
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REQUEST TO GOVERNMENTS FOR DATA 


22. Pursuant to the provisions of article 19, paragraph 2, of its Statute, 
the Commission decided that a request should be addressed to Governments 
to furnish the texts of laws, decrees, judicial decisions, treaties, diplomatic 
correspondence and other documents relevant to the foregoing three topics. 
The rapporteurs were invited to prepare, in consultation with the Chair- 
man of the Commission and the Secretary-General, the terms of the request 
which would be sent to the Governments in the name of the Commission 
through the Secretary-General.* 


THE TOPIC OF THE RIGHT OF ASYLUM 


23. During the discussion on the draft Declaration on Rights and Duties 
of States, a proposal was submitted by Mr. Ricardo J. Alfaro, Mr. Georges 
Scelle and Mr. Jestis M. Yepes to include in the draft Declaration an article 
relating to the right of asylum.’ It was finally decided not to include 
such an article.’ Mr. Jess M. Yepes was subsequently invited to prepare 
a working paper on this topic, for submission to the Commission at its 
second session. 

Cuapter III 


Formulation of the Niirnberg Principles and Preparation of a Draft Code 
of Offences Against the Peace and Security of Mankind 


RESOLUTION 177 (II) ADOPTED BY THE GENERAL ASSEMBLY 


24. The General Assembly, at its 123rd meeting on 21 November 1947, 
adopted resolution 177 (II) which reads as follows: 


General Assembly 

‘*Decides to entrust the formulation of the principles of international 
law recognized in the Charter of the Niirnberg Tribunal and in the judg- 
ment of the Tribunal to the International Law Commission, the members 
of which will, in accordance with resolution 174 (II), be elected at the next 
session of the General Assembly, and 

Directs the Commission to 

‘*(a) Formulate the principles of international law recognized in the 
Charter of the Niirnberg Tribunal and in the judgment of the Tribunal, 
and 

‘*(b) Prepare a draft code of offences against the peace and security of 
mankind, indicating clearly the place to be accorded to the principles 
mentioned in sub-paragraph (a) above.’’ 

5 Mr. Vladimir M. Koretsky opposed this decision on the ground that the Commission, 
pursuant to articles 18 and 19 of its Statute, was empowered to address requests to 
Governments only after approval by the General Assembly of the Commission’s recom- 


mendations as to the topics selected. 
6 A/CN.4/SR.16, page 15. 7 A/CN.4/SR.20, page 20. 
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FORMULATION OF THE NURNBERG PRINCIPLES 


25. The Secretary-General had submitted to the Commission a memo- 
randum entitled The Charter and Judgment of the Niirnberg Tribunal: 
History and Analysis... This memorandum contained: (a) a survey of 
the Charter of the Niirnberg Tribunal and of the trial before the Tribunal; 
(b) an account of the deliberations in the United Nations concerning the 
formulation of the principles of international law recognized in the Char- 
ter and judgment of the Tribunal; (c) an analysis of the judgment of the 
Tribunal; and (d) as an addendum, a note on the trial of major war 
criminals before the International Military Tribunal for the Far East. 

26. The wording of resolution 177 (II) of the General Assembly direct- 
ing the Commission to ‘‘formulate the principles of international law ree- 
ognized in the Charter of the Niirnberg Tribunal and in the judgment of 
the Tribunal’’ gave rise to some doubt as to the exact scope of the task 
assigned to the Commission. The question arose as to whether or not the 
Commission should ascertain to what extent the principles contained in the 
Charter and judgment constituted principles of international law. The 
conclusion of the Commission was that, since the Niirnberg principles had 
been affirmed by the General Assembly in resolution 95 (I) of 11 Decem- 
ber 1946, the task of the Commission was not to express any appreciation 
of these principles as principles of international law but merely to formu- 
late them. Furthermore, the Commission was of the opinion that it should 
not concern itself with those provisions of the Charter of the Tribunal 
relating to procedural matters. Its task was to formulate principles of a 
substantive character, and in particular those embodied in articles 6, 7 
and 8 of the Charter of the Tribunal. 

27. The Commission also considered the question whether, in formulating 
the principles of international law recognized in the Charter and judgment 
of the Tribunal, it should also formulate the general principles of interna- 
tional law which underlie the Charter and judgment. Mr. Georges Scelle 
advocated the latter course and in furtherance thereof presented a set of 
draft principles. The majority of the Commission, however, took the 
contrary view and were therefore unable to accept certain of the principles 
enunciated by Mr. Scelle which, in their opinion, went beyond the scope 
of the task of the Commission. 

28. The Commission appointed a sub-committee, composed of Mr. J. P. A. 
Francois, Mr. A. E. F. Sandstrom and Mr. Jean Spiropoulos, which sub- 
mitted a working paper '° containing a formulation of the Niirnberg prin- 
eiples. After a careful consideration of this working paper, the Commis- 
sion retained tentatively a number of draft articles and referred them back 


8 A/CN.4/5. 9 A/CN.4/W.11. 
10 A/CN.4/W.6. 
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to the Sub-Committee for redrafting. The Sub-Committee thereafter 
presented a further draft '! to the Commission.’* 

29. In considering what action should be taken with respect to the fur- 
ther draft submitted by the Sub-Committee, the Commission took into 
account its terms of reference as laid down in General Assembly resolu- 
tion 177 (II). It noted that, thereunder, the task of formulating the 
Niirnberg principles appeared to be so closely connected with that of pre- 
paring a draft code of offences against the peace and security of mankind 
that it would be premature for the Commission to give a final formulation 
to these principles before the work of preparing the draft code was further 
advanced. It was, accordingly, decided to refer the further draft to a 
rapporteur who should submit his report thereon to the Commission at 
its second session. 


PREPARATION OF A DRAFT CODE OF OFFENCES AGAINST THE PEACE 
AND SECURITY OF MANKIND 


30. The Commission next considered the question of the preparation of 
a draft code of offences against the peace and security of mankind, in pur- 
suance of General Assembly resolution 177 (II), quoted above. The 
Commission decided that a rapporteur should be appointed to prepare a 
working paper on the subject and to submit it to the Commission at its 
second session. It was also decided that a questionnaire should be eir- 
culated to Governments inquiring what offences, apart from those defined 
in the Charter and judgment of the Niirnberg Tribunal, should, in their 
view, be comprehended in the draft code envisaged in the aforementioned 
resolution of the General Assembly. 


ELECTION OF RAPPORTEUR 


31. At a subsequent meeting the Commission appointed Mr. Jean 
Spiropoulos rapporteur to continue the work of the Commission with re- 
spect to: (a) the formulation of the principles of international law recog- 
nized in the Charter and judgment of the Niirnberg Tribunal; and (b) 
the preparation of a draft code of offences against the peace and security 
of mankind, indicating clearly the place to be accorded to the principles 
mentioned in (a) above. It was understood that the rapporteur should 
present to the Commission at its second session a report on the Niirnberg 
principles and a working paper on the draft code. 


Cuapter IV 
Study of the Question of International Criminal Jurisdiction 
32. In pursuance of resolution 260 (III) B of the General Assembly, the 
Commission began a preliminary study of the desirability and possibility 


11 A/CN.4/W.12. 
12 With regard to this further draft, Mr. Georges Scelle declared that he was unable 
to associate himself with it. 
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of establishing an international judicial organ for the trial of persons 
charged with genocide or other crimes over which jurisdiction will be con- 
ferred upon that organ by international conventions. This resolution, 
adopted at the 179th meeting, on 9 December 1948, reads as follows: 


General Assembly, 


““Considering that the discussion of the Convention on the Prevention and 
Punishment of the Crime of Genocide has raised the question of the de- 
sirability and possibility of having persons charged with genocide tried by 
a competent international tribunal, 

“Considering that, in the course of development of the international 
community, there will be an increasing need of an international judicial 
organ for the trial of certain crimes under international law, 

‘“Invites the International Law Commission to study the desirability and 
possibility of establishing an international judicial organ for the trial of 
persons charged with genocide or other crimes over which jurisdiction will 
be conferred upon that organ by international conventions; 

“‘Requests the International Law Commission, in carrying out this task, 
to pay attention to the possibility of establishing a Criminal Chamber of 
the International Court of Justice.’’ 


33. The Secretary-General had submitted to the Commission a memoran- 
dum entitled Historical Survey of the Question of International Criminal 
Jurisdiction.** This memorandum gave a factual account of the considera- 
tion of the question of an international criminal jurisdiction from the 
Peace Conference of 1919 up to and including the adoption of the above- 
quoted resolution by the General Assembly. 

o4. After a preliminary discussion, the Commission decided to appoint 
Mr. Ricardo J. Alfaro and Mr. A. E. F. Sandstrém rapporteurs on this 
subject. The rapporteurs were requested to make a study of the question, 
and to submit to the Commission at its second session one or more working 
papers thereon. 

CHAPTER V 
Ways and Means for Making the Evidence of Customary International 
Law More Readily Available 

35. In accordance with article 24 of its Statute, the Commission began 
the consideration of ways and means for making the evidence of customary 
international law more readily available. In this connexion, the Secre- 
tary-General had submitted to the Commission a memorandum entitled 
Ways and Means of making the Evidence of Customary International Law 
more readily available,‘* and a working paper ** based thereon. 

36. The Commission had a discussion on the basis of the documents be- 
fore it. Attention was given to the two methods of making the evidence 

13 A/CN.4/7. 14 A/CN.4/6, 

15 A/CN.4/W.9. 
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of customary international law more readily available mentioned as ex- 
amples in article 24 of the Statute—the collection and publication of 
documents concerning State practice, and the collection of decisions of 
national and international courts on questions of international law. The 
possibility of assembling texts of national legislation relevant to inter- 
national law was also considered. 

37. As a result of the discussion, the Chairman of the Commission was 
invited to prepare a working paper on the subject. The Chairman acceded 
to this suggestion, and undertook to present a paper to the Commission 
at its next session. 

Cuapter VI 
Co-operation With Other Bodies 

38. With reference to item 6 of its agenda, the Commission discussed 
whether it was necessary at its first session to take any decision in regard 
to consultation with any of the organs of the United Nations or with inter- 
national or national organizations, as envisaged in article 26, paragraph 
1, of its Statute. The sense of the Commission was that consideration of 
this question should be postponed to its next session. 

39. The Commission examined a tentative list of international and na- 
tional organizations concerned with questions of international law, pre- 
pared by the Secretary-General in accordance with article 26, paragraphs 
2 and 3, of the Statute, for the purpose of distribution of documents of the 
Commission.?® 

Mr. Vladimir M. Koretsky was of the opinion that paragraphs 1 and 2 
of article 26 of the Statute of the Commission were closely related and that 
the inclusion of any organization in the list referred to in paragraph 2 
would mean that the Commission might wish to consult with such organiza- 
tion. The majority of the Commission, however, decided that paragraphs 
1 and 2 were not related, and that the list referred to in paragraph 2 was 
only for the purpose of distribution of documents. 

Some members proposed additions to this list and it was understood that 
further additions could be made at any time. The Commission took note 
of a statement by the representative of the Secretary-General that the 
Secretariat would continue its efforts to secure further information so that 
national organizations of all Member States might be ineluded. 


Cuapter VII 
Miscellaneous Decisions 
DATE AND PLACE OF THE SECOND SESSION 


40. The Commission decided to hold only one session in 1950. After 
consultation with the Secretary-General, it was decided that the session 


16 A/CN.4/8 (International and National Organizations concerned with Questions of 
International Law: tentative list). 
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would be held in Europe, at Geneva. The opening meeting of the session, 
which is scheduled for a maximum period of ten weeks, will take place 
towards the end of May 1950. 


REPRESENTATION AT THE GENERAL ASSEMBLY 


41. The Commission decided that it would be represented, for purposes 
of consultation, by its Chairman during the fourth regular session of the 
General Assembly. 


EMOLUMENTS FOR MEMBERS OF THE COMMISSION 


42. In the view of the majority of the Commission, experience has shown 
that the per diem allowance provided for under article 13 of the Statute 
of the Commission, is hardly sufficient to meet the living expenses of mem- 
bers. Assuming that the Commission will be in session for at least two 
months each year, its work will entail for each of the members the sacrifice 
of a substantial part of his income; for those members who are asked to 
serve as rapporteurs and as such to do extensive work in the interim be- 
tween sessions of the Commission, it would involve an even greater sacrifice. 

Since, in fact, most members are dependent on their current earnings, 
it would be in the interest of the work of the Commission, in order to 
enable the time of its members to be enlisted in this work, that methods 
should be explored by which service in the Commission may be made less 
onerous financially. To this end, the General Assembly may wish to recon- 
sider the terms of article 13 of the Statute of the Commission. 


ACKNOWLEDGMENT OF THE WORK OF THE SECRETARIAT 


43. The Commission wishes to thank the Secretary-General for the ser- 
vices rendered to it and to congratulate the Legal Department of the 
Secretariat on its untiring efforts in assisting the Commission and on the 
valuable working documents placed at the disposal of the Commission. 


PART II: DRAFT DECLARATION ON RIGHTS AND DUTIES 
OF STATES 


RESOLUTION 178 (II) aADopTED BY THE GENERAL ASSEMBLY 


44. The General Assembly, at its 123rd meeting, on 21 November 1947, 
adopted resolution 178 (II) which reads as follows: 


General Assembly, 


“*Noting that very few comments and observations on the draft declara- 
tion on the rights and duties of States presented by Panama have been 
received from the States Members of the United Nations, 

‘*Requests the Secretary-General to draw the attention of States to the 
desirability of submitting their comments and observations without delay ; 


l 
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“*Requests the Secretary-General to undertake the necessary preparatory 
work on the draft declaration on the rights and duties of States according 
to the terms of resolution 175 (II) ; 

‘Resolves to entrust further study of this problem to the International 
Law Commission, the members of which in accordance with the terms of 
resolution 174 (II) will be elected at the next session of the General 
Assembly ; 


accordingly 


“‘Instructs the International Law Commission to prepare a draft decla- 
ration on the rights and duties of States, taking as a basis of discussion 
the draft declaration on the rights and duties of States presented by Pan- 
ama, and taking into consideration other documents and drafts on this 
subject.’’ 


PREPARATION BY THE COMMISSION OF THE DRAFT DECLARATION 


45. In conformity with the resolution of the General Assembly set out 
in the foregoing paragraph, the Commission took as the basis of its dis- 
cussions the draft Declaration on the Rights and Duties of States presented 
by Panama.** The task of the Commission was facilitated by a mem- 
orandum submitted by the Secretary-General containing a detailed analysis 
of the United Nations discussions on this subject, and reproducing com- 
ments and observations communicated by Member States on the Panaman- 
ian draft,’® the texts of treaties and conventions, resolutions, declarations 
and projects emanating from inter-governmental bodies, declarations pre- 
pared by non-governmental organizations and scientific institutions, and 
statements by jurists and publicists..° The Commission examined article 
by article the Panamanian draft in the light of other documents before it. 
Its deliberations are recorded in its summary records.”° 

46. The draft Declaration prepared by the Commission was subjected 
to three readings. Each of the articles finally adopted was discussed at 

17 A/285. 

18 Comments and observations on the Panamanian draft were made by the following 
Governments: Canada (12 May 1947, 19 July 1947 and 7 April 1948); Czechoslovakia 
(11 August 1947); Denmark (22 September 1947); Dominican Republic (4 June 
1947) ; Ecuador (17 September 1947); El Salvador (28 April 1947); Greece (4 Sep- 
tember 1947); India (26 September 1947 and 11 June 1948); Mexico (7 June 1947); 
Netherlands (23 June 1947); New Zealand (25 July 1947 and 9 April 1948); Philip- 
pines (19 December 1947 and 27 May 1948); Sweden (30 May 1947 and 26 April 
1948); Turkey (14 August 1947); United Kingdom (1 May 1947 and 24 August 
1948); United States of America (29 May 1947 and 11 March 1949); Venezuela (12 
September 1947). 

19 A/CN.4/2 (Preparatory Study concerning a Draft Declaration on the Rights and 
Duties of States). 

20 A/CN.4/SR.7 to A/CN.4/SR.16, A/CN.4/SR.19 to A/CN.4/SR.25, A/CN.4/SR.29 
and A/CN.4/SR.30. 
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each reading, and the sense of the Commission was taken on its retention. 
Though views varied on the different articles, those which were retained 
met in each case with preponderant support of the members of the Com- 
mission. The draft Declaration as a whole was finally adopted by eleven 
votes to two.”* 


DRAFT DECLARATION ON RIGHTS AND DUTIES OF STATES 


Whereas the States of the world form a community governed by inter- 
national law, 

Whereas the progressive development of international law requires effec- 
tive organization of the community of States, 

Whereas a great majority of the States of the world have accordingly 


21 A/CN.4/SR.25. After the vote on the draft Declaration, Mr. Vladimir M. Koretsky 
and Mr. Manley O. Hudson, who voted against it, made statements in explanation of 
their votes. 

Mr. Koretsky declared that he voted against the draft declaration because of its 
many shortcomings including, in particular: (1) that it deviated from such fundamental 
principles of the United Nations as the sovereign equality of all the Members thereof 
and the right of self-determination of peoples; (2) that it did not protect the interests 
of States against interference by international organizations or groups of States in 
matters falling essentially within their domestic jurisdiction; (3) that it did not set out 
the most important duty of States to take measures for the maintenance of international 
peace and security, the prohibition of atomic weapons, and the general reduction of 
armaments and armed forces, and that, further, the draft Declaration did not proclaim 
the duty of States to abstain from participation in any aggressive blocs such as the 
North Atlantic Pact and the Western Union, which under the cloak of false phrases 
concerning peace and self-defence were actually aimed at preparing new wars; (4) 
that the draft Declaration ignored the most important duty of States to take measures 
for the eradication of the vestiges of fascism and against the danger of its recru- 
descence; (5) that the draft Declaration ignored the most important duty of States not 
to allow the establishment of any direct or indirect restriction of the rights of citizens or 
the establishment of direct or indirect privileges for citizens on account of their race 
or nationality, and not to allow any advocacy of racial or national exclusiveness or of 
hatred and contempt; (6) that the draft Declaration did not recite the most important 
duty of States to ensure the effectiveness of fundamental freedoms and human rights, 
notably the right to work and the right to be protected against unemployment, ensured 
on the part of the State and society by such measures as would provide wide possi- 
bilities for all to participate in useful work and as would prevent unemployment. Mr. 
Koretsky added that the draft Declaration, and especially article 14 thereof, went even 
further than the Panamanian draft in denying the sovereignty of States. In his view 
the doctrine of the ‘‘super-State’’ was being resorted to in this fashion by persons 
or peoples seeking to achieve, or to help others to achieve, world domination. Instead 
of reinforcing the principles of sovereignty, self-determination, sovereign equality of 
States, independence, and the freedom of States from dependence upon other States, 
the draft Declaration, he thought, derogated from the great movements to rid the 
peoples of the world of the scourges of exploitation and oppression (A/CN.4/SR.22, 
pages 13-14). 

Mr. Hudson stated that he voted against the draft Declaration because the provisions 
of its article 6 went beyond the Charter of the United Nations, and beyond international 
law at its present stage of development (A/CN.4/SR.25, pages 3 and 6). 
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established a new international order under the Charter of the United 
Nations, and most of the other States of the world have declared their 
desire to live within this order, 

Whereas a primary purpose of the United Nations is to maintain inter- 
national peace and security, and the reign of law and justice is essential 
to the realization of this purpose, and 

Whereas it is therefore desirable to formulate certain basic rights and 
duties of States in the light of new developments of international law and 
in harmony with the Charter of the United Nations, 

The General Assembly of the United Nations adopts and proclaims this 
Declaration on Rights and Duties of States 

The draft Declaration as drawn up by the Commission reads as follows: 


ARTICLE 1 
Every State has the right to independence and hence to exercise freely, 
without dictation by any other State, all its legal powers, including the 
choice of its own form of government. 


This text was derived from articles 3 and 4 of the Panamanian draft. 


ARTICLE 2 


Every State has the right to exercise jurisdiction over its territory and 
over all persons and things therein, subject to the immunities recognized 
by international law. 

This text was derived from article 7 of the Panamanian draft. The concluding 
phrase is a safeguard for protecting such immunities as those of diplomatic officers 
and officials of international organizations. Reference was made in the discussions 
to Article 105 of the Charter of the United Nations, and to the more recent im- 
plementation of that Article. 


ARTICLE 3 


Every State has the duty to refrain from intervention in the internal or 
external affairs of any other State. 
The substance of this text, which was derived from article 5 of the Panamanian 


draft, has already found place in various international conventions. 


ARTICLE 4 


Every State has the duty to refrain from fomenting civil strife in the 
territory of another State, and to prevent the organization within its 
territory of activities calculated to foment such civil strife. 


This text was derived from article 22 of the Panamanian draft. The principle 
has been enunciated in various international agreements. 


ARTICLE 5 


Every State has the right to equality in law with every other State. 


This text was derived from article 6 of the Panamanian draft. It expresses, 
in the view of the majority of the Commission, the meaning of the phrase ‘‘sov- 


| 
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ereign equality’’ employed in Article 2 (1) of the Charter of the United Nations 
as interpreted at the San Francisco Conference, 1945.22 


ARTICLE 6 


Every State has the duty to treat all persons under its jurisdiction with 
respect for human rights and fundamental freedoms, without distinction 
as to race, sex, language, or religion. 


This text was derived from the latter part of article 21 of the Panamanian draft. 
The reference to human rights and fundamental freedoms is inspired by Article 1 
(3), Article 13, paragraph 1 (b), Article 55 (c), and Article 76 (ce), of the Charter 
of the United Nations and by the Universal Declaration of Human Rights. 


ARTICLE 7 


Every State has the duty to ensure that conditions prevailing in its 
territory do not menace international peace and order. 


This text was derived from the introductory part of article 21 of the Pana- 
manian draft. 


ARTICLE 8 


Every State has the duty to settle its disputes with other States by 
peaceful means in such a manner that international peace and security, and 
justice, are not endangered. 


This text was derived from article 15 of the Panamanian draft. Its language fol- 
lows closely Article 2 (3) of the Charter of the United Nations. 


ARTICLE 9 


Every State has the duty to refrain from resorting to war as an instru- 
ment of national policy, and to refrain from the threat or use of force 
against the territorial integrity or political independence of another State, 
or in any other manner inconsistent with international law and order. 


This text was derived from article 16 of the Panamanian draft. The first phrase 
is fashioned upon a provision in the Treaty of Paris for the Renunciation of War 
of 1928. The second phrase follows closely the provision in Article 2 (4) of the 
Charter of the United Nations. 


ARTICLE 10 


Every State has the duty to refrain from giving assistance to any State 
which is acting in violation of article 9, or against which the United Nations 
is taking preventive or enforcement action. 

This text was derived from article 19 of the Panamanian draft. The second 


phrase follows closely the language employed in the lattter part of Article 2 (5) of 
the Charter of the United Nations. 


22 Report of Committee 1 to Commission I, Documents of the San Francisco Confer- 
ence, VI, page 457. 
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ARTICLE 1] 


Every State has the duty to refrain from recognizing any territorial 
acquisition by another State acting in violation of article 9. 


This text was derived from article 18 of the Panamanian draft. 


ARTICLE 12 


Every State has the right of individual or collective self-defense against 
armed attack. 


This text was derived from article 17 of the Panamanian draft. The language 
is based upon that employed in Article 51 of the Charter of the United Nations. 


ARTICLE 13 


Every State has the duty to carry out in good faith its obligations aris- 
ing from treaties and other sources of international law, and it may not 
invoke provisions in its constitution or its laws as an excuse for failure 
to perform this duty. 


This text was derived from articles 11 and 12 of the Panamanian draft. The 


phrase ‘‘treaties and other sources of international law’’ was borrowed from the 


Preamble of the Charter of the United Nations. The first phrase is a re-statement 
of the fundamental principle pacta sunt servanda. The eoncluding phrase repro- 
duces the substance of a well-known pronouncement by the Permanent Court of In- 
ternational Justice.23 


ARTICLE 14 


Every State has the duty to conduct its relations with other States in 
accordance with international law and with the principle that the sover- 
eignty of each State is subject to the supremacy of international law. 


This text was derived from article 13 of the Panamanian draft. 


GUIDING CONSIDERATIONS 


47. During the preparation of the foregoing draft Declaration, the Com- 
mission took into account certain guiding considerations. It was felt that 
the draft Declaration should be in harmony with the provisions of the 
Charter of the United Nations: that it should be applicable only to sover- 
eign States; that it should envisage all the sovereign States of the world 
and not only the Members of the United Nations; and that it should em- 
brace certain basic rights and duties of States. 


SuMMARY OF CONTENTS 


48. In conformity with these considerations, the Commission restricted 
the draft Declaration to the statement of four rights and ten duties of 


23 Permanent Court of International Justice, Series A/B, Judgments, Orders and Ad- 
visory Opinions, Fascicule No. 44, page 24. 
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States. The rights are those of independence, comprehending the right 
of the State to exercise freely all its legal powers, including the choice of 
its form of government; of jurisdiction over State territory in accordance 
with international law; of equality in law; and of self-defence, individual 
or collective, against armed attack. The duties which are stated are of 
necessity expressed at greater length. They include the duty of the State 
to conduct its international relations in accordance with international law 
and to observe its legal obligations. They also include the duty to settle 
disputes by peaceful means and in accordance with law and justice, and to 
refrain from intervention and from resorting to war or other illegal use 
of force. The duties of refraining from assisting any State resorting to 
war or other illegal use of force, or any State against which the United 
Nations is taking preventive or enforcement action, and of refraining from 
recognizing any territorial acquisition resulting from war or other illegal 
use of force, are likewise stated as corollaries of the foregoing. And, 
finally, there are set out the duties of the State to refrain from fomenting 
civil strife in the territory of other States and to prevent the organized 
incitement thereof from within its own territory; to ensure in general that 
conditions in its territory do not menace international peace and order; 
and to treat all persons within its jurisdiction with due respect for human 
rights and fundamental freedoms for all, without distinction as to race, 
sex, language, or religion. 


OBSERVATIONS CONCERNING THE DRAFT DECLARATION 


49. It will be noted that each of the fourteen articles of the Commission’s 
draft was derived from an article in the Panamanian draft. Some of 
the twenty-four articles of the latter were not retained; some were com- 
bined with other articles; some were found to be unnecessary because their 
substance was contained in other articles. Two of the articles in the Pana- 
manian draft which were not retained precipitated a lengthy discussion 
which it may be useful to review. 

The Commission concluded that no useful purpose would be served by 
an effort to define the term ‘‘State,’’ though this course had been suggested 
by the Governments of the United Kingdom and of India. In the Com- 
mission’s draft, the term ‘‘State’’ is used in the sense commonly accepted 
in international practice. Nor did the Commission think that it was called 
upon to set forth in this draft Declaration the qualifications to be possessed 
by a community in order that it may become a State. 

It was proposed that the draft Declaration should be introduced by an 
article providing that ‘‘Each State has the right to exist and to preserve 
its existence.’’ This was urged as a mainspring for other rights to be 
declared, and its importance was thought to be underscored because the 
right had been denied and trampled upon by the Axis Powers in the last 
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war. On the other hand, a majority of the members of the Commission 
deemed it to be tautological to say that an existing State has the right to 
exist; that right is in a sense a postulate or presupposition underlying the 
whole draft Declaration. They also thought it superfluous to declare the 
right of a State to preserve its existence in view of articles in the draft 
Declaration concerning self-defence and non-intervention by other States. 

50. Another proposed article would have provided that ‘‘ Each State has 
the right to have its existence recognized by other States.’’ The sup- 
porters of this proposal took the view that, even before its recognition by 
other States, a State has certain rights in international law; and they 
urged that, when another State on an appraisal made in good faith con- 
siders that a political entity has fulfilled the requirements of statehood, 
it has a duty to recognize that political entity as a State; they appreciated, 
however, that, in the absence of an international authority with compe- 
tence to effect collective recognition, each State would retain some free- 
dom of appraisal until recognition had been effected by the great majority 
of States. On the other hand, a majority of the members of the Com- 
mission thought that the proposed article would go beyond generally ac- 
cepted international law in so far as it applied to new-born States; and 
that in so far as it related to already established States the article would 
serve no useful purpose. The Commission concluded that the whole mat- 
ter of recognition was too delicate and too fraught with political implica- 
tions to be dealt with in a brief paragraph in this draft Declaration, and 
it noted that the topic was one of the fourteen topies the codification of 
which has been deemed by the Commission to be necessary or desirable. 

51. After the draft Declaration was completed, Mr. Shuhsi Hsu pro- 
posed the addition of an article on the duty of States to condition military 
necessity by the principle of humanity in the employment of armed forces, 
legitimate or illegitimate. Some members objected, holding that no refer- 
ence to warfare should find a place in such a Declaration as drafted. The 
Commission did not accept the proposed addition. 

52. In conclusion, it will be observed that the rights and duties set forth 
in the draft Declaration are formulated in general terms, without restric- 
tion or exception, as befits a declaration of basic rights and duties. The 
articles of the draft Declaration enunciate general principles of interna- 
tional law, the extent and the modalities of the application of which are 
to be determined by more precise rules. Article 14 of the draft Declara- 
tion is a recognition of this fact. It is, indeed, a global provision which 
dominates the whole draft and, in the view of the Commission, it appro- 
priately serves as a key to other provisions of the draft Declaration in 
proclaiming ‘‘the supremacy of international law.’’ 
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SUBMISSION OF THE DrArr DECLARATION TO THE GENERAL ASSEMBLY 


53. The Commission gave careful consideration to the question of the 
procedure to be followed with respect to the draft Declaration, and in 
particular to the question whether or not the latter should be submitted 
immediately to the General Assembly. In this connexion, the Commission 
was guided by the terms of General Assembly resolution 178 (II) and the 
relevant provisions of its own Statute. It also took into account the 
terms of a similar resolution, namely, resolution 260 (III) B of the General 
Assembly, whereunder it was assigned the special task of studying the 
question of an international criminal jurisdiction. 

The Commission, with Mr. Vladimir M. Koretsky dissenting, came to 
the conclusion that its function in relation to the draft Declaration fell 
within neither of the two principal duties laid upon it by its Statute, but 
constituted a special assignment from the General Assembly. It was 
within the competence of the Commission to adopt in relation to this task 
such a procedure as it might deem conducive to the effectiveness of its 
work. In this connexion, it was noted that the Panamanian draft, which 
had served as a basis of discussion, had, in pursuance of resolution 38 (I) 
adopted by the General Assembly on 11 December 1946, already been 
transmitted to the Governments of all Members of the United Nations with 
a request for comments and observations; it was also noted that this request 
had been reinforced by a cireular letter issued by the Secretary-General in 
pursuance of General Assembly resolution 178 (II) adopted on 21 Novem- 
ber 1947. All Governments had thus had ample opportunity to express 
their general views on the subject matter and, moreover, all Members of 
the United Nations would have another opportunity so to do when the 
General Assembly came to consider the draft Declaration. 

The Commission therefore decided, by twelve votes to one, to submit the 
draft Declaration, through the Secretary-General, to the General Assembly 
immediately, and to place on record its conelusion that it was for the 
General Assembly to decide what further course of action should be taken 
in relation to the draft Declaration and, in particular, whether it should 
be transmitted to Member Governments for comments. 

Mr. Vladimir M. Koretsky dissented from this view, expressing the 
opinion that articles 16 and 21 of the Statute of the Commission required 
the publication of any draft prepared by the Commission together with 
such explanations and supporting material as: the Commission might con- 
sider appropriate, and the circulation thereof to Governments with a re- 
quest for observations to be made within a reasonable time, before the 
final submission of any document to the General Assembly. 
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NORTH ATLANTIC COUNCIL 


COMMUNIQUE 
I 


The Council established by Article 9 of the North Atlantic Treaty held 
its first session in Washington on September 17, 1949. Representatives 
of the Parties to the Treaty attending this first session were: For Belgium, 
the Minister of Foreign Affairs, M. Paul van Zeeland; for Canada, the 
Secretary of State for External Affairs, Mr. Lester B. Pearson; for Den- 
mark, the Minister of Foreign Affairs, Mr. Gustav Rasmussen; for France, 
the Minister of Foreign Affairs, M. Robert Schuman; for Iceland, the Min- 
ister to the United States, Mr. Thor Thors; for Italy, the Minister of For- 
eign Affairs, Count Sforza; for Luxembourg, the Minister of Foreign 
Affairs, Mr. Josef Bech; for the Netherlands, the Minister of Foreign Af- 
fairs, Mr. Dirk U. Stikker; for Norway, the Minister of Foreign Affairs, 
Mr. Halvard M. Lange; for Portugal, the Minister of Foreign Affairs, Mr. 
José Caeiro da Matta; for the United Kingdom, the Secretary of State for 
Foreign Affairs, Mr. Ernest Bevin; for the United States, the Secretary of 
State, Mr. Dean Acheson. 

The task of the Council is to assist the Parties in implementing the 
Treaty and particularly in attaining its basic objective. That objective 
is to assist, in accordance with the Charter, in achieving the primary pur- 
pose of the United Nations—the maintenance of international peace and 
security. The Treaty is designed to do so by making clear the determina- 
tion of the Parties collectively to preserve their common heritage of free- 
dom and to defend themselves against aggression while emphasizing at 
the same time their desire to live in peace with all governments and all 
peoples. 

It is in this spirit that the Foreign Ministers of the Parties have met in 
Washington and have taken steps to implement the Treaty. The meetings 
of the Council showed that all Parties are united in their resolve to in- 
tegrate their efforts for the promotion of lasting peace, the preservation 
of their common heritage and the strengthening of their common defense. 

The main purpose of the Council during this first session was to provide 
for its own future operation and, in accordance with Article 9, to establish 
a Defense Committee and such other subsidiary bodies as are deemed 
necessary to assist the Council in considering matters concerning the im- 
plementation of the North Atlantic Treaty. 


II. ORGANIZATION 


The Council is the principal body in the North Atlantic Treaty Organi- 
zation. In accordance with the Treaty, the Council is charged with the 


1 Department of State Press Release No. 720, Sept. 17, 1949; Bulletin, Vol. XXI, No. 
534 (Sept. 26, 1949), p. 469. 
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responsibility of considering all matters concerning the implementation 
of the provisions of the Treaty. Such subsidiary bodies as are set up un- 
der Article 9 of the Treaty are subordinate to the Council. 

The organization established under the North Atlantic Treaty should 
be operated with as much flexibility as possible and be subject to review 
from time to time. The establishment of this machinery does not preclude 
the use of other means for consultation and codperation between any or all 
of the Parties on matters relating to the Treaty. 


III. Councin 
As regards its own organization, the Council agreed as follows: 


As decided on April 2, the Council will normally be composed of Foreign 
Ministers. Should the latter be unable to attend, their places shall be 
taken by plenipetentiary representatives designated by the Parties. To 
enable the Council to meet promptly at any time the diplomatic representa- 
tives in Washington of the Parties shall be empowered to act as their Gov- 
ernments’ representatives whenever necessary. 


Terms of Reference 


The North Atlantic Treaty shall constitute the terms of reference of the 
Council. 


Time and Frequency of Sessions 


The Council shall be convened by the Chairman and shall meet in ordi- 
nary session annually and at such other times as may be deemed desirable 
by the majority of the Parties. Extraordinary sessions under Articles 4 
and 5 of the Treaty may be called at the request of any Party invoking one 
of these Articles. 


Location of the Council Sessions 


The location of each session of the Council shall be determined by the 
Chairman after consultation with the other members of the Council. For 
general convenience the ordinary annual session should normally be held 
at about the same time and in the same general geographical area as the 
annual session of the General Assembly. Other ordinary sessions should 
whenever practicable be held at some convenient location in Europe. 


Chairmanship 


Chairmanship shall be held in turn by the Parties according to the 
alphabetical order in the English language beginning with the United 
States. Each Party shall hold the office from the beginning of one ordi- 
nary annual session until the appointment of the new Chairman at the 
following ordinary annual session. If any Party does not wish to accept 
the Chairmanship, it shall pass to the next Party in alphabetical order. 
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Languages 


English and French shall be the official languages for the entire North 
Atlantic Treaty Organization. 


Permanent Coordination 


Additional political bodies shall not be established unless and until ex- 
perience has demonstrated their need. However, the existing informal 
arrangement for consultation between representatives in Washington of 
the Parties shall be maintained. 


IV. DEFENSE COMMITTEE 


The Council established a Defense Committee. 

The Council reaffirmed that ensuring the security of the North Atlantic 
area is a primary objective of the North Atlantic Treaty and is vital to 
the security of each of the Parties. It is therefore of paramount impor- 
tance that the Parties, separately and jointly, by means of continuous and 
effective self-help and mutual aid, maintain and develop their individual 
and collective capacity to resist armed attack. The Defense Committee 
should therefore immediately take the requisite steps to have drawn up 
unified defense plans for the North Atlantic area. 

As regards the organization of the Defense Committee, the Council 
agreed as follows: 


The Defense Committee will be composed of one representative from each 
Party. These representatives will normally be Defense Ministers. In any 
case where this is not possible, another representative may be designated. 


Terms of Reference 

The Defense Committee shall recommend measures for the implementa- 
tion of Articles 3 and 5 in accordance with general policy guidance given 
by the Council. 


Time and Frequency of Sessions 


The Defense Committee shall be convened by the Chairman and shall 
meet in ordinary session annually and at such other times as it may be 
requested to meet by the Council or as may be deemed desirable by the 
majority of the members of the Defense Committee. 


Location 


The location of each session of the Defense Committee shall be deter- 
mined by the Chairman in consultation with the members of the Committee. 
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Chairmanship 


Chairmanship shall be held in turn by the Parties according to the 
alphabetical order in the English language beginning with the United 
States. Each Party shall hold the office from the beginning of one ordi- 
nary annual session until the appointment of the new Chairman at the fol- 
lowing ordinary annual session. If any Party does not wish to accept 
the Chairmanship, it shall pass to the next Party in alphabetical order. 


The Council suggested to the Defense Committee the general outline of 
those subsidiary military bodies which it considered appropriate for the 
task of aiding the Defense Committee in recommending measures for the 
implementation of Articles 3 and 5 of the Treaty. The Defense Commit- 
tee was invited, among other things, to consider the question of these sub- 
sidiary bodies in detail and to elaborate on the general provisions sug- 
gested by the Council for each body. 


The Council suggested in general terms that the military organization 
should inelude the following : 


V. Muirary CoMMITTEE 


The Defense Committee should establish a Military Committee composed 
of one military representative from each Party. These representatives 
should be Chiefs of Staff or their representatives. (Iceland, having no 
military establishment, may, if it so desires, be represented by a civilian 
official. ) 


Terms of Reference 
The Military Committee should: 

provide general policy guidance of a military nature to its Standing 
Group; 

advise the Defense Committee and other agencies on military matters 
as appropriate ; 

recommend to the Defense Committee military measures for the uni- 
fied defense of the North Atlantic area. 


Location 


The Military Committee should normally meet in Washington. 


Standing Group 


In order to facilitate the rapid and efficient conduct of the work of the 
Military Committee, there should be set up a sub-committee of that body 
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to be known as the ‘‘Standing Group.’’ The Standing Group should be 
composed of one representative each of France, the United Kingdom, and 
the United States. 


Terms of Reference 


The Standing Group, in accordance with general policy guidance pro- 
vided by the Military Committee, should provide such specifie policy guid- 
ance and information of a military nature to the Regional Planning Groups 
and any other bodies of the organization as is necessary for their work. 

To achieve the unified defense of the North Atlantic area, the Standing 
Group should coérdinate and integrate the defense plans originating in the 
Regional Planning Groups, and should make appropriate recommendations 
thereon to the Military Committee. 

The Standing Group should recommend to the Military Committee those 
matters on which the Standing Group should be authorized to take action 
in the name of the Military Committee within the framework of approved 
policy. 

It is recognized that it is the responsibility of individual governments 
to provide for the implementation of plans to which they have agreed. It 
is further recognized that it is the primary responsibility of the Regional 
Planning Groups to prepare plans for the defense of their respective re- 
gions. Subject to these principles, it is understood that before the Stand- 
ing Group makes recommendations on any plan or course of action involv- 
ing the use of forces, facilities, or resources of a Party not represented on 
the Standing Group, going beyond or differing from arrangements pre- 
viously agreed by the Party concerned, the Party should have the right 
to participate in the Standing Group in the work of formulating such 
recommendations. It is also understood that when communicating their 
regional plans to the Standing Group, the Regional Planning Groups 
should be entitled to have their plans presented and explained by any one 
of their members and not necessarily by a member of the Standing Group. 


Time and Frequency of Sessions 


The Standing Group should be so organized as to function continuously. 


Location 


The permanent site of the Standing Group should be in Washington. 


Permanent Representation 


In order to maintain close contact with the Standing Group, a Party not 
represented thereon may appoint a special representative to provide per- 
manent liaison with the Standing Group. 


] 
| 
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VI. REGIONAL PLANNING GROUPS 


In order to ensure speedy and efficient planning of the unified defense 
of the whole North Atlantic area there should be established Regional 
Planning Groups on a geographical basis. It should be provided that: 


(1) before any Regional Planning Group makes any recommenda- 
tions affecting the defense of the territory or involving the use of forces, 
facilities, or resources of any Party not a member of that Group, that 
Party should have the right to participate in the Group in the work of 
formulating such recommendations ; 

(2) any Group which considers that a Party not a member of the 
Group can contribute to the defense planning of that Group’s region, 
ean call upon that Party to join in the planning as appropriate. 


Composition 
Northern European Regional Planning Group 


Denmark, Norway, and the United Kingdom. 

The United States has been requested and has agreed to participate 
actively in the defense planning as appropriate. 

Other Parties may participate under the provisions listed above. 


Western European Regional Planning Group 


Belgium, France, Luxembourg, the Netherlands, and the United 
Kingdom. 

Canada and the United States have been requested and have agreed to 
participate actively in the defense planning as appropriate. 

Other Parties may, and in particular Denmark and Italy will, participate 
under the provisions listed above. 


Southern European-Western Mediterranean Regional Planning Group 


France, Italy, and the United Kingdom. 

The United States has been requested and has agreed to participate 
actively in the defense planning as appropriate. 

Other Parties may participate under the provisions listed above. 

It is recognized that there are problems which are clearly common to the 
defense of the areas covered by the three European regional groups. It is 
therefore important that arrangements be made by the Defense Committee 
with a view to ensuring full codperation between two, or if the need arises, 
all three groups. 


Canadian-United States Regional Planning Group 


Canada and the United States. 
Other Parties may participate under the provisions listed above. 
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North Atlantic Ocean Regional Planning Group 


Belgium, Canada, Denmark, France, Iceland, the Netherlands, Norway, 
Portugal, the United Kingdom and the United States. 

The responsibilities for planning the defenses in the North Atlantic 
Ocean cannot be shared equally by all members of the Group. On the 
other hand, these responsibilities can to some extent be divided along func- 
tional lines and allocated to those Parties who are best able to perform the 
respective defense functions. Therefore, the North Atlantic Ocean Re- 
gional Planning Group, when it meets, should establish a series of planning 
sub-groups related to specific functions of defense. The Group should 
determine on which sub-group or sub-groups each Party should sit, and the 
arrangements necessary to ensure coordination between these sub-groups in 
the interest of speedy and effective planning. 


Terms of Reference 
Each Regional Planning Group should: 


develop and recommend to the Military Committee through the Stand- 
ing Group plans for the defense of the region ; 
cooperate with the other regional Planning Groups with a view to 
eliminating conflict in, and ensuring harmony among, the various re- 
gional plans. 


Location 


The Defense Committee should consider the question of the location of 


the Regional Planning Groups. 
Vil 


The Council recognizes that the question of military production and 
supply is an integral part of the whole problem of the defense of the North 
Atlantic area. Consequently, there shall be established as soon as pos- 
sible appropriate machinery to consider these matters. The details of 
organization of this machinery, terms of reference, etc., shall be studied 
forthwith by a working group which shall submit recommendations to the 
Defense Committee or to the Council. 


Vill 


The Council recognizes the importance of economic and financial factors 
in the development and implementation of military plans for the defense of 
the North Atlantic area. Consequently, there shall be established as soon 
as possible appropriate machinery to consider these matters. The details 
of organization of this machinery, terms of reference, etc., shall be studied 
forthwith by a working group which shall submit recommendations to 


the Council. 


| 
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UNITED STATES 


MUTUAL DEFENSE ASSISTANCE ACT OF 1949! 
Approved October 6, 1949 
AN ACT 


TO PROMOTE THE FOREIGN POLICY AND PROVIDE FOR THE DEFENSE AND GENERAL 
WELFARE OF THE UNITED STATES BY FURNISHING MILITARY 
ASSISTANCE TO FOREIGN NATIONS 


Be it enacted by the Senate and House of Representatives of the Umted 
States of America in Congress assembled, That this Act may be cited as the 
‘*Mutual Defense Assistance Act of 1949.’ 


FINDINGS AND DECLARATION OF POLICY 


The Congress of the United States reaffirms the policy of the United 
States to achieve international peace and security through the United 
Nations so that armed force shall not be used except in the common in- 
terest. The Congress hereby finds that the efforts of the United States 
and other countries to promote peace and security in furtherance of the 
purposes of the Charter of the United Nations require additional measures 
of support based upon the principle of continuous and effective self-help 
and mutual aid. These measures include the furnishing of military assist- 
ance essential to enable the United States and other nations dedicated to 
the purposes and principles of the United Nations Charter to participate 
effectively in arrangements for individual and collective self-defense in 
support of those purposes and principles. In furnishing such military 
assistance, it remains the policy of the United States to continue to exert 
maximum efforts to obtain agreements to provide the United Nations with 
armed forces as contemplated in the Charter and agreements to achieve 
universal control of weapons of mass destruction and universal regulation 
and reduction of armaments, including armed forces, under adequate safe- 
guards to protect complying nations against violation and evasion. 

The Congress hereby expresses itself as favoring the creation by the free 
countries and the free peoples of the Far East of a joint organization, 
consistent with the Charter of the United Nations, to establish a program 
of self-help and mutual codperation designed to develop their economic 
and social well-being, to safeguard basic rights and liberties and to protect 
their security and independence. 

The Congress recognizes that economic recovery is essential to interna- 
tional peace and security and must be given clear priority. The Congress 


1 Public Law 329, 81st Cong., Ist Sess. (H.R. 5895); Department of State Bulletin, 
Vol. XXI, No. 538 (Oct. 24, 1949), p. 604. 
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also recognizes that the increased confidence of free peoples in their ability 
to resist direct or indirect aggression and to maintain internal security will 
advance such recovery and support political stability 


TITLE I 
NORTH ATLANTIC TREATY COUNTRIES 


Sec. 101. In view of the coming into force of the North Atlantic Treaty 
and the establishment thereunder of the Council and the Defense Commit- 
tee which will recommend measures for the common defense of the North 
Atlantic area, and in view of the fact that the task of the Council and the 
Defense Committee can be facilitated by immediate steps to increase the 
integrated defensive armed strength of the parties to the treaty, the Presi- 
dent is hereby authorized to furnish military assistance in the form of 
equipment, materials, and services to such nations as are parties to the 
treaty and have heretofore requested such assistance. Any such assistance 
furnished under this title shall be subject to agreements, further referred 
to in section 402, designed to assure that the assistance will be used to pro- 
mote an integrated defense of the North Atlantic area and to facilitate the 
development of defense plans by the Council and the Defense Committee 
under article 9 of the North Atlantic Treaty and to realize unified direc- 
tion and effort; and after the agreement by the Government of the United 
States with defense plans as recommended by the Council and the Defense 
Committee, military assistance hereunder shall be furnished only in ac- 
cordance therewith. 

Sec. 102. There are hereby authorized to be appropriated to the Presi- 
dent for the period through June 30, 1950, out of any moneys in the 
Treasury not otherwise appropriated, for carrying out the provisions and 
accomplishing the policies and purposes of this title, not to exceed $500,000,- 
000, of which not to exceed $100,000,000 shall be immediately available upon 
appropriation, and not to exceed $400,000,000 shall become available when 
the President of the United States approves recommendations for an in- 
tegrated defense of the North Atlantic area which may be made by the 
Council and the Defense Committee to be established under the North 
Atlantic Treaty. The recommendations which the President may approve 
shall be limited, so far as expenditures, by the United States are concerned, 
entirely to the amount herein authorized to be appropriated and the 
amount authorized hereinafter as contract authority. 

Sec. 103. In addition to the amount authorized to be appropriated un- 
der section 102, the President shall have authority, within the limits of 
specific contract authority which may be hereafter granted to him in an 
appropriation Act, to enter into contracts for carrying out the provisions 
and accomplishing the policies and purposes of this title in amounts not 
exceeding in the aggregate $500,000,000 during the period ending June 
30, 1950, and there are hereby authorized to be appropriated for expendi- 


OFFICIAL DOCUMENTS 31 


ture after June 30, 1950, such sums as may be necessary to pay obligations 
incurred under such contract authorization. No contract authority which 
may be granted pursuant to the provisions of this section shall be exer- 
cised by the President until such time as he has approved recommenda- 
tions for an integrated defense of the North Atlantic area which may be 
made by the Council and the Defense Committee to be established under 
the North Atlantic Treaty. 

Sec. 104. None of the funds made available for carrying out the provi- 
sions of this Act or the Act of May 22, 1947, as amended, shall be utilized 
(a) to construct or aid in the construction of any factory or other manu- 
facturing establishment outside of the United States or to provide equip- 
ment or machinery (other than machine tools) for any such factory or 
other manufacturing establishment, (b) to defray the cost of maintaining 
any such factory or other manufacturing establishment, (c) directly or 
indirectly to compensate any nation or any governmental agency or per- 
son therein for any diminution in the export trade of such nation resulting 
from the carrying out of any program of increased military production 
or to make any payment, in the form of a bonus, subsidy, indemnity, 
guaranty, or otherwise, to any owner of any such factory or other manu- 
facturing establishment as an inducement to such owner to undertake or 
increase production of arms, ammunition, implements of war, or other mili- 
tary supplies, or (d) for the compensation of any person for personal 
services rendered in or for any such factory or other manufacturing estab- 
lishment, other than personal services of a technical nature rendered by of- 
ficers and employees of the United States for the purpose of establishing 
or maintaining production by such factories or other manufacturing es- 
tablishments to effectuate the purposes of this Act and in conformity with 
desired standards and specifications. 


TITLE II 
GREECE AND TURKEY 


Sec. 201. In addition to the amounts heretofore authorized to be ap- 
propriated, there are hereby authorized to be appropriated, out of any 
moneys in the Treasury not otherwise appropriated, not to exceed $211,- 
370,000 to carry out the provisions of the Act of May 22, 1947, as amended, 
for the period through June 30, 1950. 


TITLE III 
OTHER ASSISTANCE 


Sec. 301. The President, whenever the furnishing of such assistance will 
further the purposes and policies of this Act, is authorized to furnish mili- 
tary assistance as provided in this Act to Iran, the Republie of Korea, and 
the Republic of the Philippines. 
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Sec. 302. There are hereby authorized to be appropriated to the Presi- 
dent for the period through June 30, 1950, out of any moneys in the 
Treasury not otherwise appropriated, for carrying out the provisions and 
accomplishing the purposes of section 301, not to exceed $27,640,000. 

Sec. 303. In consideration of the concern of the United States in the 
present situation in China, there is hereby authorized to be appropriated 
to the President, out of any moneys in the Treasury not otherwise appro- 
priated, the sum of $75,000,000 in addition to funds otherwise provided as 
an emergency fund for the President, which may be expended to accom- 
plish in that general area the policies and purposes declared in this Act. 
Certification by the President of the amounts expended out of funds 
authorized hereunder, and that it is inadvisable to specify the nature of 
such expenditures, shall be deemed a sufficient voucher for the amounts 
expended. 

TITLE IV 


GENERAL PROVISIONS 


Sec. 401. Military assistance may be furnished under this Act, without 
payment to the United States except as provided in the agreements con- 
eluded pursuant to section 402, by the provision of any service, or by the 
procurement from any source and the transfer to eligible nations of equip- 
ment, materials, and services: Provided, That no equipment or materials 
may be transferred out of military stocks if the Secretary of Defense, 
after consultation with the Joint Chiefs of Staff, determines that such 
transfer would be detrimental to the national security of the United States 
or is needed by the reserve components of the armed forces to meet their 
training requirements. 

Sec. 402. The President shall, prior to the furnishing of assistance to 
any eligible nation, conclude agreements with such nation, or group of 
such nations, which agreements, in addition to such other provisions as the 
President deems necessary to effectuate the policies and purposes of this 
Act and to safeguard the interests of the United States, shall make appro- 
priate provision for— 


(a) The use of any assistance furnished under this Act in further- 
ance of the policies and purposes of this Act; 

(b) restriction against transfer of title to or possession of any equip- 
ment and materials, information or services furnished under this Act 
without the consent of the President ; 

(ec) the security of any article, service, or information furnished 
under this Act; 

(d) furnishing equipment and materials, services, or other assist- 
ance, consistent with the Charter of the United Nations, to the United 
States or to and among other eligible nations to further the policies 
and purposes of this Act. 
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Sec. 403. (a) Any funds available for carrying out the policies and 
purposes of this Act, including any advances to the United States by any 
nation for the procurement of equipment and materials or services, may be 
allocated by the President for any of the purposes of this Act to any 
agency, and such funds shall be available for obligation and expenditure 
for the purpose of this Act in accordance with authority granted here- 
under or under the authority governing the activities of the agency to 
which such funds are allocated. 

(b) Reimbursement shall be made by or to any ageney from funds 
available for the purpose of this Act for any equipment and materials, 
services or other assistance furnished or authorized to be furnished under 
authority of this Act from, by, or through any agency. Such reimburse- 
ment shall include expenses arising from or incident to operations under 
this Act and shall be made by or to such agency in an amount equal to 
the value of such equipment and materials, services (other than salaries 
of members of the armed forces of the United States) or other assistance 
and such expenses. The amount of any such reimbursement shall be 
credited as reimbursable receipts to current applicable appropriations, 
funds, or accounts of such agency and shall be available for, and under the 
authority applicable to, the purposes for which such appropriations, funds, 
or accounts are authorized to be used, including the procurement of equip- 
ment and materials or services, required by such agency, in the same gen- 
eral category as those furnished by it or authorized to be procured by it 
and expenses arising from and incident to such procurement. 

(ec) The term ‘‘value,’’ as used in subsection (b) of this section, means— 


(1) with respect to any excess equipment or materials furnished 
under this Act, the gross cost of repairing, rehabilitating, or modify- 
ing such equipment or materials prior to being so furnished; 

(2) with respect to any non-excess equipment or materials furnished 
under this Act which are taken from the mobilization reserve (other 
than equipment or materials referred to in paragraph (3) of this sub- 
section), the actual or the projected (computed as accurately as prac- 
ticable) cost of procuring for the mobilization reserve an equal quan- 
tity of such equipment or materials or an equivalent quantity of 
equipment and materials of the same general type but deemed to be 
more desirable for inclusion in the mobilization reserve than the 
equipment or materials furnished ; 

(3) with respect to any non-excess equipment or materials furnished 
under this Act which are taken from the mobilization reserve but with 
respect to which the Secretary of Defense has certified that it is not 
necessary fully to replace such equipment or materials in the mobiliza- 
tion reserve, the gross cost to the United States of such equipment and 
materials or its replacement cost, whichever the Secretary of Defense 
may specify; and 
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(4) with respect to any equipment or materials furnished under 
this Act which are procured for the purpose of being so furnished, the 
gross cost to the United States of such equipment and materials. 


In determining the gross cost incurred by any agency in repairing, re- 
habilitating, or modifying any excess equipment furnished under this Act, 
all parts, accessories, or other materials used in the course of such repair, 
rehabilitation, or modification shall be priced in accordance with the cur- 
rent standard pricing policies of such agency. For the purpose of this 
subsection, the gross cost of any equipment or materials taken from the 
mobilization reserve means either the actual gross cost to the United States 
of that particular equipment or materials or the estimated gross cost to 
the United States of that particular equipment or materials obtained by 
multiplying the number of units of such particular equipment or materials 
by the average gross cost of each unit of that equipment and materials 
owned by the furnishing agency. 

(d) Not to exceed $450,000,000 worth of excess equipment and materials 
may be furnished under this Act or may hereafter be furnished under the 
Act of May 22, 1947, as amended. For the purposes of this subsection, 
the worth of any excess equipment or materials means either the actual 
gross cost to the United States of that particular equipment or materials 
or the estimated gross cost to the United States of that particular equip- 
ment or materials obtained by multiplying the number of units of such 
particular equipment or materials by the average gross cost of each unit 
of that equipment or materials owned by the furnishing agency. 

Sec. 404. The President may exercise any power or authority conferred 
on him by this Act through such agency or officer of the United States as 
he shall direct, except such powers or authority conferred on him in sec- 
tion 405 and in clause (2) of subsection (b) of section 407. 

Sec. 405. The President shall terminate all or part of any assistance 
authorized by this Act under any of the following circumstances: 

(a) If requested by any nation to which assistance is being rendered; 

(b) If the President determines that the furnishing of assistance to any 
nation is no longer consistent with the national interest or security of the 
United States or the policies and purposes of this Act; or 

(c) If the President determines that provision of assistance would 
contravene any decision of the Security Council of the United Nations, or 
if the President otherwise determines that provision of assistance to any 
nation would be inconsistent with the obligation of the United States un- 
der the Charter of the United Nations to refrain from giving assistance to 
any nation against which the United Nations is taking preventive or en- 
forcement action or in respect of which the General Assembly finds the 
continuance of such assistance is undesirable. 

(d) Assistance to any nation under this Act may, unless sooner termi- 
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nated by the President, be terminated by concurrent resolution by the two 
Houses of the Congress: Provided, That funds made available under this 
Act shall remain available for twelve months from the date of such termina- 
tion for the necessary expenses of liquidating contracts, obligations, and 
operations under this Act. 

Sec. 406. (a) Any agency may employ such additional civilian person- 
nel without regard to section 14 (a) of the Federal Employees Pay Act of 
1946 (60 Stat. 219), as amended, as the President deems necessary to carry 
out the policies and purposes of this Act. 

(b) Notwithstanding the provisions of Revised Statutes 1222 (U.S. C., 
title 10, see. 576), personnel of the armed forces may be assigned or de- 
tailed to noncombatant duty, including duty with any agency or nation, 
for the purpose of enabling the President to furnish assistance under this 
Act. 

(c) Technical experts and engineering consultants, not to exceed fifteen 
persons at any one time, as authorized by section 15 of the Act of August 
2, 1946 (U.S. C., title 5, see. 55a), required for the purposes of this Act, 
may, if the President deems it advantageous for the purposes of this Act 
and if in his opinion the existing facilities of the agency concerned are in- 
adequate, be employed by any agency performing functions under this 
Act, and individuals so employed may be compensated at rates not in ex- 
cess of $50 per diem. 

(d) Service of any individual employed as a technical expert or engi- 
neering consultant under subsection (c) of this section shall not be con- 
sidered as service or employment bringing such individual within the pro- 
visions of sections 281, 283, and 284 of United States Code, title 18, of 
section 190 of the Revised Statutes (U. S. C., title 5, see. 99), or of any 
other Federal law imposing restrictions, requirements, or penalties in rela- 
tion to the employment of persons, the performance of services, or the 
payment or receipt of compensation in connection with any claim, proceed- 
ing, or matter involving the United States, except insofar as such provi- 
sions of law may prohibit any such individual from receiving compensation 
in respect of any particular matter in which such individual was directly 
involved in the performance of such service. 

(e) For the purpose of carrying out the provisions of this Act, there may 
be employed not to exceed three persons at a rate of compensation not to 
exceed $15,000 and one person at a rate of compensation not to exceed 
$16,000. Any person so employed shall be appointed by the President, by 
and with the advice and consent of the Senate. 

Sec. 407. (a) Nothing in this Act shall alter, amend, revoke, repeal, or 
otherwise affect the provisions of the Atomic Energy Act of 1946 (60 Stat. 
755). 

(b) The President may perform any of the functions authorized under 
section 401 of this Act without regard to (1) the provisions of title 10, 
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United States Code, section 1262 (a), and title 34, United States Code, 
section 546 (e); and (2) such provisions as he may specify of the joint 
resolution of November 4, 1939 (54 Stat. 4), as amended. 

Sec. 408. (a) Notwithstanding any other provision of law, the Recon- 
struction Finance Corporation is authorized and directed, until such time 
as appropriations shall be made under the authority of this Act and the 
Act of May 22, 1947, as amended, to make advances not to exceed in the 
aggregate $125,000,000 to carry out the provisions of this Act and the Act 
of May 22, 1947, as amended, in such manner, at such time, and in such 
amounts as the President shall determine, and no interest shall be charged 
on advances made by the Treasury to the Reconstruction Finance Corpora- 
tion for this purpose. The Reconstruction Finance Corporation shall be 
repaid without interest for advances made by it hereunder from funds made 
available for the purposes of this Act and the Act of May 22, 1947, as 
amended. 

(b) Funds made available for carrying out the provisions of title I shall 
be available for the expenses of administering the provisions of this Act 
and of the Act of May 22, 1947, as amended. Whenever possible the ex- 
penses of administration of this Act shall be paid for in the currency of 
the nation where the expense is incurred, as provided in subsection (d). 

(c) Whenever he determines that such action is essential for the effec- 
tive carrying out of the purposes of this Act, the President may from time 
to time utilize not to exceed in the aggregate 5 per centum of the amounts 
made available for the purposes of any title of this Act for the purposes of 
any other title. Whenever the President makes any such determination, 
he shall forthwith notify the Committee on Foreign Relations of the Senate, 
the Committees on Armed Services of the Senate and of the House of Rep- 
resentatives, and the Committee on Foreign Affairs of the House of 
Representatives. 

(d) Upon approval by the President, any currency of any nation re- 
ceived by the United States for its own use in connection with the furnish- 
ing of assistance under this Act may be used for expenditures for essential 
administrative expenses of the United States in any such nation incident 
to operations under this Act and the amount, if any, remaining after the 
payment of such administrative expenses shall be used only for purposes 
specified by Act of Congress. 

(e) The President may, from time to time, in the interest of achieving 
standardization of military equipment and in order to provide procure- 
ment assistance without cost to the United States, transfer, or enter into 
contracts for the procurement for transfer of, equipment, materials or 
services to nations designated in title I, II, or III of this Act, or to a nation 
which has joined with the United States in a collective defense and re- 
gional arrangement: Provided, That, prior to any such transfer or the exe- 
eution of any such contracts, any such nation shall have made available 
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to the United States the full cost, actual or estimated, of such equipment, 
materials, or services, and shall have agreed to make available forthwith 
upon request any additional sums that may become due under such 
contracts. 

(f) Any equipment or materials procured to carry out the purposes of 
title I of this Act shall be retained by, or transferred to, and for the use 
of, such department or agency of the United States as the President may 
determine in lieu of being disposed of to a nation which is a party to the 
North Atlantic Treaty whenever in the judgment of the President of the 
United States such disposal to a foreign nation will not promote the self- 
help, mutual aid, and collective capacity to resist armed attack contem- 
plated by the treaty or whenever such retention is called for by concurrent 
resolution by the two Houses of the Congress. 

Sec. 409. That at least 50 per centum of the gross tonnage of any equip- 
ment, materials, or commodities made available under the provisions of 
this Act, and transported on ocean vessels (computed separately for dry 
bulk carriers and dry cargo liners) shall be transported on United States 
flag commercial vessels at market rates for United States flag commer- 
cial vessels in such manner as will insure a fair and reasonable participa- 
tion of United States flag commercial vessels in cargoes by geographic 
areas. 

Sec. 410. The President, from time to time, but not less frequently 
than once every six months, while operations continue under this Act, shall 
transmit to the Congress reports of expenditures and activities authorized 
under this Act, except information the disclosure of which he deems in- 
compatible with the security of the United States. Reports provided for 
under this section shall be transmitted to the Secretary of the Senate or 
the Clerk of the House of Representatives, as the case may be, if the Senate 
or the House of Representatives, as the case may be, is not in session. 

Sec. 411. For the purpose of this Aet— 

(a) The terms ‘‘equipment’’ and ‘‘materials’’ shall mean any arms, 
ammunition or implements of war, or any other type of material, article, 
raw material, facility, tool, machine, supply, or item that would further the 
purposes of this Act, or any component or part thereof, used or required for 
use in connection therewith, or required in or for the manufacture, produc- 
tion, processing, storage, transportation, repair, or rehabilitation of any 
equipment or materials, but shall not include merchant vessels. 

(b) The term ‘‘mobilization reserve,’’ as used with respect to any equip- 
ment or materials, means the quantity of such equipment or materials 
determined by the Secretary of Defense under regulations prescribed by the 
President to be required to support mobilization of the armed forces of the 
United States in the event of war or national emergency until such time as 
adequate additional quantities of such equipment or materials can be 
procured. 
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(c) The term ‘‘excess,’’ as used with respect to any equipment or ma- 
terials, means the quantity of such equipment or materials owned by the 
United States which is in excess of the mobilization reserve of such equip- 
ment or materials. 

(d) The term ‘‘services’’ shall inelude any service, repair, training of 
personnel, or technical or other assistance or information necessary to ef- 
fectuate the purposes of this Act. 

(e) The term ‘‘agency’’ shall mean any department, agency, establish- 
ment, or wholly owned corporation of the Government of the United States. 

(f) The term ‘‘armed forces of the United States’’ shall include any 
component of the Army of the United States, of the United States Navy, 
of the United States Marine Corps, of the Air Force of the United States, 
of the United States Coast Guard, and the reserve components thereof. 

(g) The term ‘‘nation’’ shall mean a foreign government eligible to re- 
ceive assistance under this Act. 

Sec. 412. Whoever offers or gives to anyone who is now or in the past 
two years has been an employee or officer of the United States any com- 
mission, payment, or gift, in connection with the procurement of equip- 
ment, materials, or services under this Act, and whoever, being or having 
been an employee or officer of the United States in the past two years, 
solicits, accepts, or offers to accept any such commission, payment, or gift, 
shall upon conviction thereof be subject to a fine of not to exceed $10,000 
or imprisonment for not to exceed three years, or both. 

Sec. 413. If any provision of this Act or the application of any provi- 
sion to any circumstances or persons shall be held invalid, the validity of 
the remainder of the Act and applicability of such provision to other cir- 
cumstances or persons shall not be affected thereby. 

Approved October 6, 1949. 
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ALLIED KOMMANDATURA BERLIN ORDER 
BK/O (49) 26, February 16, 1949 


Subject: Restitution of Property to Victims of Nazi Oppression: Filing 
of Claims. 

To: The Oberbuergermeister, City of Berlin. 
The Allied Kommandatura Berlin orders as follows: 


1. In order that due restitution may be made to those persons detailed 
in paragraph 2 of this order who were dispossessed of their properties, the 
following order is issued as preliminary to such restitution. 

2. This order relates to all identifiable property in Berlin which was, 
between January 30, 1933, and May 8, 1945, confiscated, sold or removed 
from the ownership, possession or custody of any person by reason of his 
race, nationality, religion or political opinions, regardless of whether such 
confiscation, sale, removal and/or other form of dispossession was due to or 
authorized by legislation or procedure which purported to follow forms of 
law, or otherwise. 

3. This order does not relate to any property having at the date of trans- 
fer a total value of less than RM 1000 (Reichsmark). 

4. Any person who has or at any time since January 30, 1933, has had 
possession, custody or control of any property to which this order relates 
shall, within six months from the date of this order, make a report in 
duplicate in respect of such property to the Treuhaender der Amerikan- 
ischen, Britischen und Franzoesischen Militaerregierungen fuer zwangs- 
uebertragene Vermoegen, Berlin W 30, Nuernbergerstrasse 53/55. This 
report will be on the form as attached hereto at Appendix ‘‘A.’’? 

5. Any person who has knowledge of any specific transfer since January 
30, 1933, of property subject to this order shall within six months from 
the date of this order make a declaration in duplicate to the Treuhaender 
der Amerikanischen, Britischen und Franzoesischen Militaerregierungen 
fuer zwangsuebertragene Vermoegen, Berlin W 30, Nuernbergstrasse 
53/55. This declaration will be on the form as attached hereto at Appen- 
* 

6. Property shall be so declared even if it has been requisitioned or de- 


1 Federal Register, Sept. 1, 1949, pp. 5437-5445. Reprinted by the Department of 
State. 
2 Not printed here. 
39 


40 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


elared for any purpose under any order of the respective Military 
Governments. 

7. Any person deprived of property which is subject to this order may 
file a claim for its restitution. Claims may be made in duplicate on the 
form as attached hereto at Appendix ‘‘C’’? and will be submitted to the 
Treuhaender der Amerikanischen, Britischen und Franzoesischen Mili- 
taerregierungen fuer zwangsuebertragene Vermoegen, Berlin W 30, Nuern- 
bergerstrasse 53/55. 

8. An adequate supply of all the forms referred to in the appendices to 
this order will be provided by the Treuhaender der Amerikanischen, 
Britischen und Franzoesischen Militaerregierungen fuer zwangsueber- 
tragene Vermoegen, Berlin W 30, Nuernbergerstrasse 53/55. 

9. All property to which this order relates is hereby declared to have 
been and to be subject to all the provisions of British, US and French 
Law No. 52. 

10. Any person required by paragraphs 4 and 5 of this order to make a 
declaration who fails to do so, or omits any material fact or particular 
from such a declaration, or makes any false or misleading statement therein, 
is liable to prosecution for disobedience of an order of Military Government. 

11. You will give the widest publicity to this order by means of press, 
radio and posters. 

12. This order is effective from the date of publication. 

13. Acknowledge receipt of this order, citing number and date. 

By order of the Allied Kommandatura Berlin. 


ALLIED KOMMANDATURA BERLIN ORDER 
BK/O (49) 180, July 26, 1949 


Subject: Restitution of Identifiable Property to Victims of Nazi Oppression. 
To: The Oberbuergermeister of the City of Berlin. 

In order to provide for the restitution of property to those persons who 
between January 30, 1933, and May 8, 1945, were deprived thereof by 
reason of their race, creed, nationality or political belief and in pursuance 
of BK/O (49) 26, dated February 16, 1949; * 

The Allied Kommandatura Berlin orders as follows: 


PART I—GENERAL PROVISIONS 


ARTICLE 1—Basic PRINCIPLES 


1. The purpose of this order is to effect to the highest extent possible 
the speedy restitution of identifiable property (tangible and intangible) 
to persons who were unjustly deprived of such property between January 


2 Not printed here. 
8 See above, p. 39. 
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30, 1933, and May 8, 1945 (hereinafter called the ‘‘material period’’), for 
reasons of race, religion, nationality, political views or political opposition 
to National Socialism. Subject to the provisions of paragraph 5 of Article 
2 of this order, deprivation of property for reasons of nationality shall 
not include measures which were taken in time of war solely on the ground 
of enemy nationality. 

2. Identifiable property of which a person was unjustly deprived for 
any of the reasons referred to in paragraph 1 may be made the subject 
of a claim for restitution in accordance with the provisions of this order. 

3. Property shall be restored to its former owner or to his successor in 
interest in accordance with the provisions of this order, even though the 
interests of other persons who had no knowledge of the wrongful taking 
must be subordinated. Provisions of law for the protection of purchasers 
in good faith, which would defeat restitution, shall be disregarded except 
where this order provides otherwise. 

4. For the purpose of this order the person entitled to claim restitution 
of identifiable property is hereinafter referred to as the ‘‘claimant’’; the 
person against whom such claim is made is hereinafter referred to as the 
‘‘defendant,’’ and property which is capable of being the subject of a 
claim for restitution is hereinafter called the ‘‘affected property.’’ 

5. This order does not relate to any property having at the date of 
transfer a total value of less than RM 1,000. 


PART II—UNJUST DEPRIVATION 
ARTICLE 2—Acts CoNSTITUTING UNgustT DEPRIVATION 


1. For the purpose of this order property shall be considered as having 
been the subject of unjust deprivation if the person entitled thereto was 
within the material period deprived of the ownership or possession thereof 
or any present or contingent rights thereover as the result of: 

(a) A transaction contra bonos mores or induced by threats or duress 
or involving an unlawful dispossession or any other tort: 

(b) A seizure by governmental or administrative act or by the abuse of 
governmental or administrative authority; or 

(c) A seizure by measures taken by the NSDAP, its formations or 
affiliated organizations ; 
provided that the transaction, seizure or act in question constituted or 
resulted from a measure of persecution for any of the reasons referred to 
in Article 1. 

2. A defendant may not plead that any act of his was not wrongful 
merely because it conformed with prevailing ideas involving discrimination 
against persons on account of their race, religion, nationality, political 
views or their political opposition to National Socialism. 
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3. A governmental or administrative act within the meaning of para- 
graph 1 (b) shall be deemed to include a sequestration, confiscation, for- 
feiture by operation of law or by a court or other order and a transfer. 
by order of the State or any of its officials (including a trustee (Treu- 
haender) ). 

4. A judgment or order of a court or of an administrative agency which 
although based on general provisions of law duly applicable was issued 
solely or primarily with the object of injuring the party affected by it for 
any of the reasons referred to in Article 1 shall be deemed to be an abuse 
of a governmental act. The procurement of a judgment or of measures 
of execution shall also be deemed to be an abuse of a governmental act 
where the circumstances were such that the claimant was exploited in that 
he was prevented from protecting his interests on account of his race, 
religion, nationality, political views or his political opposition to National 
Socialism. The Restitution Authorities (Restitution Agency, Restitution 
Chamber, the Kammergericht and Board of Review) shall disregard any 
such judgment or order of a court or administrative agency whether or 
not such judgment or order may be the subject of an appeal or a re-open- 
ing procedure. 

5. Where property has been placed under administration on the ground 
of enemy character and the administrator, curator or other custodian has 
transferred the title to the property under administration, such transfer 
shall be deemed to be an unjust deprivation unless such transfer constituted 
a proper exercise of the functions of the administrator, curator or 
custodian. 


ARTICLE 3—PRESUMPTION OF UNJusT DEPRIVATION 


1. The following transactions within the material period shall give rise 
to a presumption in favour of a claimant that they constituted an unjust 
deprivation within the meaning of Article 2: 

(a) Any transfer or relinquishment of property made by a person who 
was directly exposed to measures of persecution on any of the grounds 
referred to in Article 1: 

(b) Any transfer or relinquishment of property made by a person who 
belonged to a class of persons which the German government or the NSDAP 
intended on any of the grounds referred to in Article 1 to eliminate in its 
entirety from the cultural and economic life of Germany by measures taken 
by the State or the NSDAP. 

2. In the absence of other factors proving or leading to the inference 
of an act of unjust deprivation within the meaning of Article 2 the pre- 
sumption arising under the preceding paragraph may in the case of a 
transfer within paragraph 1 (a) be rebutted by showing that the trans- 
feror was paid a fair purchase price, that is to say, an amount of money 
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which a willing buyer would pay and a willing seller would take, including 
in the case of a commercial enterprise the goodwill which such enterprise 
would have in the hands of a person not subject to the measures of perse- 
cution referred to in Article 1, and in any case that the transferor had a 
free right of disposal of the said purchase price. 

3. In the case of a transfer within paragraph 1 (b) of this Article, where 
such transfer took place between September 15, 1935, and May 8, 1945, the 
presumption arising under such paragraph may only be rebutted by evi- 
dence satisfactory to the Restitution Chamber (Article 57) and additional 
to the requirements of the preceding paragraph that: 

(a) The transaction in the light of its essential terms would have taken 
place even in the absence of a National Socialism régime; or 

(b) The transferee protected the proprietary interests of the claimant 
or his predecessor in title in an exceptional manner and with substantial 
success for example by helping him to transfer his assets abroad. 


ARTICLE 4—GIFTS 


Where a person persecuted for any of the reasons referred to in Article 
1 transferred a property to another gratuitously within the material period, 
it shall be presumed in favor of the claimant that the transfer gave rise to 
a fiduciary relationship and was not a gift. No such presumption shall 
arise, where, from the personal relationship between the transferor and the 
transferee it can be shown that the transfer was a gift based on moral con- 
siderations (Anstandsschenkung) in which case no claim for restitution 
may be made. 


ARTICLE 5—FipucIARY RELATIONSHIPS 


1. The provisions of Parts III to VII of this order shall not apply to 
agreements giving rise to a fiduciary relationship entered into for the pur- 
pose of preventing threatened damage to property or mitigating actual 
damage thereto arising from any of the reasons referred to in Article 1. 

2. The claimant may at any time, by notice, terminate any agreement of 
the kind specified in the preceding paragraph. Termination shall be effec- 
tive immediately on service of the said notice, any contractual or statutory 
provision to the contrary notwithstanding. 

3. A person in a fiduciary relationship may not plead that the agreement 
giving rise to a relationship was made in breach of a statutory prohibition 
in force at or subsequent to the time of the transaction or that a statutory 
or other requirement as to form had not been complied with, where such 
non-compliance was attributable to any act or measure of the National 
Socialism régime or to conditions prevailing under such régime. 
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PART III—GENERAL PROVISIONS ON RESTITUTION 
ARTICLE 6—RIGHT To LopGE CLAIMS 


Subject to the provisions of Article 9, the right to lodge a claim for 
restitution shall belong to any person whose property was the subject of 
unjust deprivation or any successor in interest. 


ARTICLE 7—SUCCESSORSHIP OF DISSOLVED ASSOCIATIONS 


1. If a juridical person or unincorporated association was dissolved or 
forced to dissolve for any of the reasons set forth in Article 1, the claim 
for restitution which would have appertained to such juridical person and 
unincorporated association had it not been dissolved may be enforced by a 
trust corporation to be appointed by Military Government. Either trust 
corporations or successor organizations, formed in Berlin under German 
law, or authorized to operate in the respective Zones, shall be eligible to 
apply for such status in the respective Sectors of Berlin. Such organiza- 
tions or corporations are hereinafter referred to as the ‘‘trust corporation.”’ 

2. The provisions of paragraph 1 shall not be applicable to organizations 
referred to in Article 8. 


ARTICLE 8—RIGHTS OF INDIVIDUAL PARTNERS 


If a partnership, company or corporation organized under the Com- 
mercial Law was dissolved or forced to dissolve for any of the reasons set 
forth in Article 1, the claims for restitution may be asserted by any asso- 
ciate (partner, member, or shareholder). The claim for restitution shall 
be deemed to have been filed on behalf of all associates who have the same 
cause of action. The claim may be withdrawn or compromised only with 
the approval of the appropriate Restitution Authority. Notice of the filing 
of the claim shall be given to all other known associates or their successors 
in interest and to a trust corporation competent according to Article 9. 
Within the limits of its authority the trust corporation may represent in 
the proceedings any associate whose address is unknown, in accordance 
with the provisions of Article 10. 


ARTICLE 9—TrRuUsST CORPORATION IN RESPECT OF HEIRLESS AND 
UNCLAIMED PROPERTY 


1. One or more trust corporations as referred to in Article 7 shall be 
appointed for the purpose of claiming unclaimed and heirless property. 

2. Trust corporations shall claim any affected property: 

(a) Where no claim for restitution has been lodged; or 

(b) Where the victim of Nazi persecution has died or dies intestate with- 
out leaving a spouse or heir entitled to his inheritance. 
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3. Regulations to be made by the Military Governments of the respective 
Sectors will provide for the appointment of trust corporations and will 
define their rights and obligations and specify the classes of persons to 
whose property they may respectively lay claim. 


ARTICLE 10—Sprecrat Ricguts or Trust CORPORATIONS 


1. If within six months of the effective date of this order no petition 
for restitution has been filed with respect to an affected property, a trust 
corporation established pursuant to Articles 7 and 9 may file a petition 
and apply for all measures necessary to safeguard the property. 

2. If the victim or his successor does not himself file a petition on or 
before June 30, 1950, a trust corporation shall by virtue of filing the peti- 
tion succeed to the legal position and rights of the victim. 

3. The provisions of paragraphs 1 and 2 hereof shall not apply to the 
extent to which any victim or his successor in interest in the period from 
May 8, 1945, to June 30, 1950, has delivered to the defendant, to the appro- 
priate Restitution Authority, or to the Treuhaender der Amerikanischen, 
Britischen und Franzoesischen Militaerregierungen fuer zwangsueber- 
tragene Vermoegen, Berlin W 30, Nuernbergerstrasse 53/55 (hereinafter 
referred to as ‘‘the Treuhaender’’), an express waiver in writing of his 
claim for restitution. 


ARTICLE 11—OBLIGATION OF SUCCESSORS IN INTEREST TO GIVE INFORMATION 


1. If so ordered by the appropriate Restitution Authority, a claimant 
whose claim for restitution is derived as an immediate or mediate successor 
in interest to the person who suffered an unjust deprivation of his prop- 
erty, shall disclose to the Authority the name and last known address of his 
predecessor in interest, or where any of these particulars are known to 
him, make a sworn declaration to that effect. 

2. A trust corporation shall in respect of any claim which it may make 
under this order, if called upon, disclose the address of any person in- 
terested therein, provided such address is known to it, or such information 
known to it as may lead to the tracing of such person, or where none of 
these particulars are known, if so required make a sworn declaration to that 
effect through its legal representative. 


ARTICLE 12—PeErsons LIABLE TO MAKE RESTITUTION 


The person liable to make restitution within the meaning of this order 
shall be the person who, on the effective date of this order, or on the 
making of any order for restitution, has the right of disposition of the 
property, or in an action for possession of property, the possessor. 
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ARTICLE 13—EFFECT OF AN ADJUDICATION OF A RESTITUTION CLAIM 


Unless otherwise provided in this order, an order for restitution shall 
have the effect that the title, of the claimant or his predecessor in title, to 
any property the subject of an unjust deprivation shall be deemed not 
to have been divested. 


ARTICLE 14—ALTERNATIVE CLAIM FOR ADDITIONAL PAYMENT 


1. If he relinquishes all other claims under this order the claimant may 
demand from the person who first acquired the affected property the 
difference between the price received by the claimant therefor and the fair 
purchase price at the time of the transaction as defined in Article 3, para- 
graph 2. Appropriate interest shall be added to this amount in accord- 
ance with the provisions relating to profits contained in this order. 

2. A demand under the preceding paragraph shall not be permissible: 

(a) After the property has been restored to the claimant by an order 
no longer subject to appeal ; 

(b) After the Restitution Chamber has given a decision on the merits; or 

(ec) After the claimant and the defendant have reached an amicable 
agreement with regard to the restitution claim. 


PART IV—LIMITATIONS ON THE RIGHT TO RESTITUTION 
ARTICLE 15—EXPROPRIATION 


1. Affected property which, subsequent to the privation, was expro- 
priated for a public purpose, or was sold or assigned to an enterprise for 
the purpose of which the right of expropriation could be exercised, shall 
not be subject to restitution if, on the effective date of this order, the 
property remains in use for a public purpose still recognized as lawful. 

2. If property is not subject to restitution by reason of the provisions 
of paragraph 1 the present owner shall compensate the claimant to the 
extent to which the claims open to the claimant under Part V of this order 
do not afford adequate compensation. 


ARTICLE 16—PROTECTION OF ORDINARY AND Usual BusINEss TRANSACTIONS 


Except as provided in Articles 17 and 18, movable property shall not 
be subject to restitution if the present owner, or his predecessor in interest, 
acquired it in the course of an ordinary business transaction, in an estab- 
lishment normally dealing in that type of property. The provisions of 
this Article shall not, however, apply to articles having a religious associa- 
tion, or to property which was acquired from a private owner, if such 
property is an object of unusual artistic, scientific, or personal value, or 
was acquired at an auction or private sale in an establishment engaged 
mainly in the business of disposing of property the subject of an unjust 
deprivation. 
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ARTICLE 17—CuURRENCY 


Currency, so far as identifiable, shall be subject to restitution only if 
at the time he acquired the money the defendant knew or should have 
known in the circumstances that the person entitled thereto had been un- 
justly deprived thereof. 


ARTICLE 18—BEARER INSTRUMENTS 


1. If a bearer instrument was acquired in the course of an ordinary 
business transaction, good faith (gutglaeubiger Erwerb) shall be presumed 
unless the transaction falls within the provisions of paragraph 3 of this 
Article. 

2. The provisions of paragraph 1 shall also apply to interests in bearer 
instruments deposited in a central account (Sammelverwahrung). 

3. Bearer instruments and interests in bearer instruments shall, never- 
theless, be subject to restitution under this order if at the time of the 
unjust deprivation they represented: 

(a) A participation in a business with a small number of members, 
such as a family corporation; 

(b) A participation in a business the shares of which had not been 
negotiated in the open market; 

(c) A dominant participation in a business as to which it was known, 
generally or in the trade, that a dominant participation was held by persons 
who belonged to one of the classes described in Article 3, paragraph 1 
(b) ; or 

(d) A dominant participation in a business establishment which was 
registered under the Third Ordinance to the Reich Citizen Law (Reichs- 
buergergesetz) of June 14, 1948 (RGBI, I, p. 627). 

4. A participation shall be deemed to be dominant if, either standing 
alone, or on the basis of a mutual working agreement in existence prior to 
or at the time of the unjust deprivation, it permitted the exercise of con- 
trolling influence upon the management of the business or enterprise. 


ARTICLE 19—RESTITUTION WHERE CHANGES IN THE LEGAL OR FINANCIAL 
STRUCTURES OF AN ENTERPRISE HAVE OCCURRED 


If within the material period a participation of the type described in 
Article 18, paragraph 3, was the subject of unjust deprivation and the 
enterprise was dissolved, merged into, consolidated with or transformed 
into another enterprise, or was changed in any other way in its legal or 
financial structure, or if its assets were transferred wholly or in part to 
another enterprise, the claimant may demand that he be given an appro- 
priate share in the transformed or newly formed enterprise, or in the enter- 
prise which acquired wholly or in part the assets of the original enterprise, 
thereby restoring as far as possible his original participation and the rights 
incidental thereto. 
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ARTICLE 20—-ENFORCEMENT OF THE PRINCIPLES OF ARTICLE 19 


The Restitution Chamber in taking the measures necessary and appro- 
priate to give effect to the rights granted to the claimant under Article 19, 
may order the cancellation, new issue or exchange of shares, participation 
certificates, interim certificates, and other instruments evidencing a par- 
ticipation; the establishment of a partnership relationship between the 
claimant and the transformed enterprise referred to in Article 19, and 
order the performance of any act required by law to give effect to such 
rights. Such measures shall be taken primarily at the expense of the per- 
sons liable to make restitution in accordance with the provisions of this 
order. If such measures would affect any other shareholders, they shall 
be ordered so far as they are concerned only to the extent to which such 
other shareholders benefited, directly or indirectly, from the unjust depri- 
vation in connection with the state of affairs referred to in Article 19; or 
if the enterprise itself would be liable to make restitution or to pay damages 
under this order or under the relevant provisions of the Civil Code, in- 
cluding the principle of respondeat superior. 


ARTICLE 21—OTHER ENTERPRISES 


The provisions of Articles 19 and 20 shall apply mutatis mutandis where 
the object of unjust deprivation was a business owned by an individual, a 
participation in a partnership or a limited partnership; a personal par- 
ticipation in a limited partnership corporation (Kommanditgesellschaft 
auf Aktien), a share in an association with limited liability (Gesellschaft 
mit beschraenkter Haftung) or in a Co-operative Society; or a share of a 
similar legal nature. 


ARTICLE 22—SERVICE 


When pursuant to Articles 19 to 21 it is necessary to effect service on 
any person whose identity or present address is unknown, service shall be 
effected by publication in accordance with the provisions of paragraph 2 
of Article 55. 


ARTICLE 23—DELIVERY OF A SUBSTITUTE IN LIEU OF RESTITUTION 


1. Where subsequently to the unjust deprivation the affected property 
has undergone fundamental changes which have substantially enhanced its 
value, the Restitution Chamber may order the delivery of an adequate 
substitute in lieu of restitution. In determining the adequacy of the sub- 
stitute the Restitution Chamber shall consider the value of the property at 
the time of the unjust deprivation and the rights and interests of the 
parties. The claimant may, however, demand the allocation of an appro- 
priate share in the property unless the defendant offers a substitute of 
similar nature and of like value. 
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2. Where the defendant has combined the affected property with other 
property in such a way as to make it an essential part thereof he may 
where severance is possible sever the latter property and retain it. In such 
ease he shall at his own expense restore the affected property to its former 
condition. Where the claimant has obtained possession of the combined 
property he shall be obliged to permit the severance; he may, however, 
withhold his consent unless security is given to him to indemnify him 
against any damage which may result from the severance. 

3. In determining whether property has been enhanced in value within 
the meaning of paragraph 1, only that enhancement in value for which 
the defendant may claim compensation under the provisions of this order 
shall be taken into account. 


ARTICLE 24—RESTITUTION OF AN AGGREGATE OF PROPERTIES 


A claimant may not restrict his demand for restitution to separate items 
out of an aggregate of properties if the aggregate can be returned as a 
whole and if the limitation of the restitution to separate items would 
unfairly prejudice the defendant or the creditors. 


ARTICLE 25—PROTECTION OF DEBTORS 


A debtor who is liable to satisfy a claim (Forderung) which has been 
the subject of unjust deprivation may at any time before notice to him of 
the filing of a petition for restitution discharge his debt or obligation by 
payment to the defendant. The same rule shall apply in favor of a debtor 
who, prior to the entry in the Land Register (Grundbuch) of an objection 
to its correctness, or of a notice concerning restitution proceedings, makes 
a payment to a defendant entered in the Land Register as the person to 
whom a payment is due. 


PART V—COMPENSATION AND ANCILLARY CLAIMS 


ARTICLE 26—SUBROGATION 


1. Upon request of the claimant, a former holder of affected property 
who would be liable to restitution if he were still holding it, shall surrender 
any pecuniary compensation or assign any claim thereto which he acquired 
during the period of his ownership. Whatever the claimant received from 
one of several defendants shall be set off against the claims he has against 
the remaining defendants, in connection with the event preventing the 
return of such property. 

2. The same rule shall apply with respect to any compensation or any 
claim for compensation which the holder or former holder of affected prop- 
erty acquired in respect of any loss, damage, or deterioration of such 


property. 
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3. Where actual restitution is impossible, owing to loss or impossibility 
of establishing present identity, former holders of the property shall be 
liable in damages under the general rules governing tort liability. In such 
cases paragraph 2 of Article 27 shall apply. 

4. In case of the unjust deprivation of a business enterprise the claim 
for restitution shall extend to assets acquired after the unjust deprivation 
unless the defendant shows that such assets were not paid for with funds 
of the enterprise. If the assets were acquired out of the funds of the 
enterprise, the resulting increase in the value of the business shall be 
deemed to constitute profits within the meaning of Article 28. This rule 
shall also apply to any other aggregate of property. If the purchase was 
not made with funds of the enterprise the defendant shall have the right 
of severance, conferred by Article 23, paragraph 2, provided, nevertheless, 
that the claimant shall have the right to take over the property if the 
operation of the enterprise would otherwise be seriously hampered. 


ARTICLE 27—CoNDITIONS OF RESTITUTION 


1. The defendant may claim compensation neither for any increase in 
value of the affected property since the date of the original transfer, nor 
in respect of any capital expenditure by him, save in the latter case to 
the extent to which the value of the property is still enhanced by such 
expenditure at the date of restitution. 

2. If the affected property has been lost or damaged or has deteriorated 
the defendant shall be liable in damages unless he can show that the loss, 
damage or deterioration was not due to his default. Nothing in this para- 
graph shall affect the claimant’s rights under Article 26, paragraph 2. 


ARTICLE 28—PRoOFITS 


1. A claimant shall be entitled to claim the net profits which since the 
date of the original transfer have been derived from the affected property 
by the defendant or any predecessor in title, or which ought to have been 
derived if the defendant or his predecessor in title as the case may be had 
managed the property as a prudent owner. For the purpose of calculating 
net profits there shall be taken into account amounts paid by the defendant 
or his predecessor in title in respect of the ordinary maintenance of the 
affected property, usual outgoings, interest on money borrowed to provide 
any purchase money and a reasonable sum for management. 

2. Military Government may in regulations to be issued pursuant to 
Article 80 of this order more specifically define the rights and obligations 
under paragraph 1 of this Article either generally or in respect of special 
classes of case. 
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ARTICLE 29—OBLIGATION TO FURNISH PARTICULARS 


The parties shall be obliged to furnish to each other such particulars 
as are material to any claims under this order. Sections 259 to 261 of the 
Civil Code shall apply mutatis mutandis. 


PART VI—CONTINUED EXISTENCE OF INTERESTS 
AND LIABILITY FOR DEBTS 


ARTICLE 30—CONTINUED EXISTENCE OF INTERESTS 


1. Any rights over or interests in the affected property, of third parties, 
shall continue to be effective to the extent to which they existed prior to 
the act constituting the unjust deprivation, and to the extent that they 
have not subsequently been extinguished or discharged. The same rule 
shall apply to any right or interest subsequently created to the extent to 
which the aggregate amount of all principal and ancillary claims does not 
exceed the aggregate amount of all such claims as they existed prior to 
the act constituting the unjust deprivation. Such rights and interests are 
hereinafter referred to as ‘‘the limit of encumbraneces.’’ <A right or in- 
terest which does not involve payment of money shall continue to be effec- 
tive only where an interest of the same kind already existed prior to the 
unjust deprivation and the interest subsequently created is not more bur- 
densome than that existing at the time of the unjust deprivation or where 
such interest would have come into existence even though the property had 
not been the subject of an unjust deprivation. 

2. The limit of encumbrances may be increased by the amount of any 
encumbrance created for the purpose of capital expenditure enhancing the 
value of the property. Any other interest of a third person which exceeds 
the limit of encumbrances and which arises out of expenditure for which 
the defendant cannot claim compensation pursuant to Article 27 shall be 
extinguished except to the extent to which at the time of the restitution 
the value of the property remains correspondingly enhanced as a result 
of the expenditure. 

3. Rights in or interests over the affected property which, in connection 
with the unjust deprivation, were created in favor of the claimant or his 
predecessor in interest shall continue to be effective irrespective of the 
limit of encumbrances and without prejudice to any claim of the claimant 
for the restitution of such interests where they were themselves the subject 
of an unjust deprivation. 

4. Interests resulting from the commutation of the Home-Rent Tax 
(Hauszinssteuer), other than those in respect of overdue payments, shall 
continue to be effective irrespective of the limit of encumbrances. 


| 
| 
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ARTICLE 31—DEVOLUTION OF ENCUMBRANCES 


If property in land (Grundstueck) has been encumbered by any trans- 
action, act of law or any governmental act constituting an unjust depriva- 
tion within the meaning of this order, the right under such encumbrance 
shall devolve upon the claimant and shall not be considered in computing 
the limit of encumbrances. 


ARTICLE 32—PERSONAL LIABILITY 


If, prior to the unjust deprivation of property in land the claimant or 
his predecessor in title was personally liable in respect of any debt which 
was secured by mortgage, land charge (Grundschuld) or annuity charge 
(Rentenschuld) on such property, he shall assume personal liability at the 
time of restitution to the extent to which the mortgage, land charge or 
annuity charge continues to be effective under the preceding provisions. 
The same shall apply in case of obligations in regard to which the defend- 
ant may demand to be released pursuant to Section 257 of the Civil Code. 
The same shall apply also in the case of liabilities which continue to be 
effective in accordance with Article 30, paragraph 1, second sentence, and 
replace charges for which the claimant or his predecessor in interest had 
been personally liable. 


ARTICLE 33—DEMAND FOR ASSIGNMENT 


1. The claimant may demand the assignment to him, without compen- 
sation, of any mortgage, land charge or annuity charge against property 
in land subject to restitution which is held by any holder or former holder 
of such property who at any time obtained the property by way of an 
unjust deprivation. This shall not apply to the personal debt on which 
the mortgage is based. Any interest created prior to the unjust depriva- 
tion shall be subject to the provisions of Article 39, paragraph 3, applied 
mutatis mutandis. 

2. The provisions of this Article shall not apply to encumbrances which 
are to be registered in accordance with the provisions of this order. 


ARTICLE 34—LIABILITY FOR DEBTS oF A BUSINESS ENTERPRISE 


1. If the claimant recovers a business enterprise or any other aggregate 
of properties, creditors may in respect of debts to them incurred in the 
operation of the enterprise or obligations with which the aggregate of prop- 
erties has been encumbered also assert such claims arising thereout against 
the claimant insofar as they are in existence at the time of the restitution. 

2. In such ease the liability of the claimant shall be limited to the 
property restored and to any other claims to which he is entitled under 
this order. The claimant’s right to limit his liability shall be governed by 
Sections 1990 and 1991 of the Civil Code. 
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3. The claimant shall not be liable under paragraphs 1 and 2 to the 
extent to which the total amount of liabilities exceeds the limit of encum- 
brances to be computed by applying mutatis mutandis the provisions of 
Article 30 and insofar as the excess of liabilities is not covered by a surplus 
of assets resulting from the application of Article 26, paragraph 4. In 
such case the Restitution Chamber shall, in its discretion, take the requisite 
measures by applying mutatis mutandis the provisions of Article 30. 


ARTICLE 35—LEASES AND TENANCIES 


1. If a defendant or any former possessor has leased land to a third 
person, the claimant may terminate the lease by giving the notice required 
by law to the person entitled to possession under the lease. Such notice 
may not be given until the Restitution Authority has determined that the 
property is subject to restitution and such determination is no longer sub- 
ject to appeal, or until the obligation to restore the property has been 
acknowledged in any other way. The notice must be given within three 
months of the happening of the said events, whichever shall first happen. 

2. The provisions of the Law for the Protection of Tenants (Mieter- 
schutzgesetz) in the version of December 15, 1942 (RGB1, I, page 712), 
shall not apply to any defendant or his predecessor in title who obtained 
the affected property by way of an unjust deprivation or who, at the time 
he acquired the property, knew, or should have known in the circumstances, 
that the property had at any time been obtained by way of an unjust 
deprivation. The provisions of the said Law shall also not apply where 
the claimant requires the premises as a suitable dwelling for himself or his 
near relatives (nahe Angehoerige). The said Law shall likewise not apply 
if a dwelling which at the time of the unjust deprivation or of the filing 
of the petition for restitution was used in connection with the operation of 
a business enterprise subject to restitution, is required for the continued 
operation of such enterprise. The provisions of the said Law shall not 
apply to premises used for commercial purposes if the claimant has a 
legitimate interest in the immediate return of such premises. 

3. Leases entered into by or with the approval of Military Government 
may be cancelled only with the consent of Military Government. 


ARTICLE 36—EMPLOYMENT CONTRACTS 


Notwithstanding any contractual provision to the contrary, and without 
prejudice to the right of the claimant to terminate an employment contract 
for just cause without notice, the claimant may, by giving notice as pro- 
vided in a collective labor agreement or in the absence thereof within the 
statutory period, terminate any existing employment contract made since 
the unjust deprivation by the defendant or any former holder of a business 
enterprise subject to restitution. A notice may not be given until the 
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Restitution Authorities have determined that the enterprise is to be restored 
and such determination is no longer subject to appeal, or until the obliga- 
tion to restore it has been acknowledged in some other way. The notice 
must be given within three months of the happening of the said events, 
whichever shall first happen. 


PART VII—CLAIMS OF THE DEFENDANT FOR 
REPAYMENT AND INDEMNITY 


ARTICLE 37—OBLIGATION TO REPAY 


1. In exchange for the restitution of the affected property the claimant 
shall, subject to the provisions of paragraph 3, repay to the defendant and 
where appropriate, in kind, any consideration received by him. The 
amount shall be increased by the amount of any encumbrance against the 
affected property existing at the time of the unjust deprivation and dis- 
charged thereafter, unless such encumbrance has been replaced by another 
encumbrance which continues to be effective, and unless the discharged 
encumbrance was created as the result of an act of unjust deprivation 
within the meaning of this order. 

2. Where several items of affected property were the subject of a total 
consideration, but restitution takes place in regard to only some of these 
items, the total consideration shall be reduced in the proportion which at 
the time of the unjust deprivation the item restored bore to the entirety 
of the affected property. 

3. If, at the time of the unjust deprivation, the claimant, for any of the 
reasons referred to in Article 1, did not obtain, wholly or in part, the power 
freely to dispose of the consideration received, the repayment shall be 
diminished by a like amount. The claimant shall surrender to the de- 
fendant any claim for indemnity to which he may be entitled in the cireum- 
stances. 

4. The claimant shall not in any case be required to repay any amount 
exceeding the value of the affected property at the time of restitution, less 
the amount of any encumbrance remaining against the property. 


ARTICLE 38—LIEN 


The defendant shall have no lien (Zurueckbehaltungsrecht) in respect of 
his claims where such lien would substantially delay the speedy restitution 
of the affected property. The same shall apply to any execution against or 
attachment of the affected property founded on any counterclaim. 


ARTICLE 39—JuDICIAL DETERMINATION OF TERMS OF PAYMENT 


1. The Restitution Authorities shall lay down the terms and conditions 
of payments to be made in connection with a restitution, after taking into 
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consideration the purpose of this order, the ability to pay of the person 
liable and the existing statutory prohibitions and limitations on payments. 

2. In cases involving the restitution of property in land and interests 
of a like nature, the claimant may demand that an adequate period not 
exceeding ten years be allowed for the repayment of the consideration on 
condition that such repayment be secured by a mortgage in favor of the 
defendant, bearing interest at 4%, to be executed on the property. The 
terms shall upon application be laid down by the Restitution Authorities. 

3. In cases provided for in Article 27 and Article 30, paragraph 2, the 
Restitution Authorities shall determine the maturity dates of debts and 
the terms of payment in such a way that the restitution of the affected 
property will not be prejudiced in any way nor its enjoyment by the 
claimant be unduly impaired. 


ARTICLE 40—CLAIMS FOR INDEMNIFICATION 


1. Claims for indemnification which the defendant may have against his 
immediate predecessor in interest shall be governed by the rules of the 
Civil Law. The liability to make restitution shall be deemed to constitute 
a defect in the title within the meaning of the Civil Code. Section 439, 
paragraph 1 of the Civil Code shall not be applicable. 

2. In case of restitution of real or tangible personal property, any claim 
provided in paragraph 1 may be asserted not only against the immediate 
predecessor but also against any mediate predecessor in interest who was 
not in good faith at the time he acquired the property. Such predecessors 
in interest shall be liable as joint debtors. They shall not be liable, if the 
defendant himself was not in good faith. 


ARTICLE 41—LIEN oF THIRD PERSONS OVER CLAIMS OF THE DEFENDANT 


Any right over or interest in affected property which ceased to be effec- 
tive by reason of the provisions of Article 30 shall constitute a lien on any 
claim which the defendant may have for repayment of consideration and 
for indemnity under this order and on the sum received by the defendant 
in satisfaction of such claim. 


PART VIII—GENERAL RULE OF PROCEDURE 
ARTICLE 42—-Basic PRINCIPLES 


1. The restitution proceedings shall be commenced by petition and the 
proceedings shall be conducted in such a manner as to bring about a speedy 
and complete restitution. For the purpose of this order the filing of a 
petition in accordance with Berlin Kommandatura Order (49) 26* shall 
constitute the filing of a petition. 


4 Above, p. 39. 
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2. In ascertaining the relevant facts the Restitution Authorities shall 
take fully into account the circumstances in which the claimant finds him- 
self as a result of measures of persecution for the reasons referred to in 
Article 1. This shall apply in particular where the production of evidence 
is rendered difficult or impossible through the loss of documents, the death 
or nonavailability of witnesses, or similar circumstances. Sworn declara- 
tions made by the claimant or his witnesses shall be admissible notwith- 
standing the subsequent death of the person making any such declaration. 


ARTICLE 43—RIGHT OF SUCCESSION AND ForEIGN LAW 


1. Any person who founds a claim upon a right of succession on death 
shall be required to prove such right. 

2. Foreign Law shall be strictly proved where it is unknown to the Resti- 
tution Authorities. 


ARTICLE 44—PRESUMPTION OF DEATH 


Any persecuted person, or any person beneficially interested in his es- 
tate, whose last known whereabouts was in Germany or a country under the 
jurisdiction of, or occupied by Germany or her Allies and as to whose 
whereabouts or continued existence after May 8, 1945, no information is 
available, shall be presumed to have died on May 8, 1945; nevertheless, 
where it appears probable that such person died on a date other than May 
8, 1945, the Restitution Authorities may presume such other date as the 
date of death. 


ARTICLE 45—SAFEGUARDING 


1. The Restitution Authorities shall, if the situation so requires, safe- 
guard affected property in a suitable manner. To that end they may issue 
temporary injunctions (einstweilige Verfuegungen) or restraining orders 
(Arrestbefehle), either on their own initiative or upon application. Such 
injunctions or orders shall be modified or revoked if the property can be 
safeguarded by any measures other than those taken or if there is no 
further need for their continuation. 

2. The provisions of the Code of Civil Procedure for the time being in 
force relating to ‘‘Arrest und einstweilige Verfuegungen,’’ shall apply 
mutatis mutandis. 


ARTICLE 46—TRUSTEE 


1. Where supervision of any affected property is necessary and no other 
authority is entitled to exercise jurisdiction thereover a trustee shall be 
appointed for the purpose. 

2. Appointment and supervision of trustees will be in accordance with 
regulations to be issued. 
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ARTICLE 47—CoMPETENCE OF OTHER AUTHORITIES TO TAKE MEASURES UNDER 
ARTICLES 45 AND 46 


Where the safeguarding measures described in Articles 45 and 46 are 
within the competence of another agency, the Restitution Authorities shall 
request that agency to take such measures. 


PART IX—DUTY TO REPORT 
ARTICLE 48 


1. Any person who has or at any time since January 30, 1933, has had 
possession, custody, or control of any property to which this order relates, 
shall make a report in duplicate in respect of such property to the Treu- 
haender der Amerikanischen, Britischen und Franzoesischen Militaerre- 
gierungen fuer zwangsuebertragene Vermoegen, Berlin W 30, Nuern- 
bergerstrasse 53/55 (herein referred to as ‘‘the Treuhaender’’). Such 
report will be made pursuant to all terms prescribed in Berlin Komman- 
datura Order (49) 26, dated February 16, 1949, and must contain infor- 
mation required in the form attached to that order as Appendix A. 

2. Any person who has knowledge of any specific transfer since January 
30, 1933 of property subject to this order, shall make a declaration in 
duplicate to the Treuhaender. This declaration must be in accordance 
with requirements of Berlin Kommandatura Order (49) 26, dated February 
16, 1949, in the manner described on form attached to that order as Ap- 
pendix B. 

3. Declarations referred to in paragraphs 1 and 2 hereof must contain 
the information required by the relevant forms, but the declaration may 
be on any paper or form available to declarants, providing it is legible. 


PART X—FILING OF CLAIMS 


ARTICLE 49—FILING OFFICE 


1. The Treuhaender der Amerikanischen, Britischen und Franzoesischen 
Militaerregierungen fuer zwangsuebertragene Vermoegen, Berlin W_ 30, 
Nuernbergerstrasse 53/55 (hereinafter referred to as ‘‘the Treuhaender), 
referred to in Berlin Kommandatura Order (49) 26, dated February 16, 
1949, shall perform the functions of a central filing office. 

2. This office shall transmit any petition filed with it to the Restitution 
Agency or Agencies competent to deal with it under the provisions of 
Article 53. 

ARTICLE 50—TiIME LIMIT AND OTHER REQUIREMENTS 


1. The filing of a petition for restitution shall be made in accordance 
with the requirements of this order and of Berlin Kommandatura Order 
(49) 26, dated February 16, 1949, as amplified by the provisions following 
or any regulations to be issued by the Allied Kommandatura. 
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2. A petition for restitution shall be deemed to have been submitted in 
a timely manner if such petition is delivered to the Treuhaender by June 
30, 1950, or if the petition or the envelope or other papers accompanying it 
when received by the Treuhaender clearly show by the official notation 
of the postal or telegraph, or British, French or US diplomatic authorities 
that it was posted or received for dispatch to the Treuhaender on or before 
June 30, 1950, and such petition is received by the Treuhaender not later 
than August 31, 1950. Petitions received after that date will not be con- 
sidered to have been submitted within the prescribed period. 

3. The petition shall when necessary be substantiated by documents or 
sworn declarations, or the petition shall contain the information required 
by this order and by Berlin Kommandatura Order (49) 26 and attach- 
ments thereto. However, claimants may supply the required information 
on any paper available, so long as writing is legible. 

4. The petition may be effectively filed by any one of several co-claim- 
ants. 

5. Any petition filed by a person who is not entitled to restitution of the 
property shall be deemed to have been effectively filed in favor of the true 
claimant, or where appropriate, of a trust corporation. 

6. Petitions should be written in German, if possible, to facilitate hand- 
ling by German agencies; but may be written in French or English. They 
need not be submitted on forms prescribed for petitions in Berlin Kom- 
mandatura Order (49) 26, but shall contain the information required by 
Appendix C of that order, and must be legibly written. 

7. The time limit for the submission of the report or declaration referred 
to in paragraphs 4 and 5 of Berlin Kommandatura Order (49) 26 and 
Article 48 of this order is hereby extended to February 16, 1950. 


ARTICLE 51—RELATION TO OTHER REMEDIES 


Unless otherwise provided in this order, any claim within the scope of 
this order may be prosecuted only under the provisions and within the 
limits of time laid down in this order. Any claim based on a cause of ac- 
tion outside the scope of this order may be prosecuted in the ordinary 
courts. 


ARTICLE 52—COoNTENTS OF PETITION TO BE FILED 


1. The petition shall contain a description of the affected property and 
such other particulars as a claimant is required to give in the form referred 
to in Berlin Kommandatura Order (49) 26. 

2. The Treuhaender or the Restitution Authorities may request the 
claimant to supplement his petition by a statement (in an appropriate case 
by way of sworn declaration) containing such information as may be nec- 
essary for the purpose of adjudicating the claim. 
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3. If the claimant has no domicile or residence in Germany and has not 
appointed there an attorney authorized to accept service of process, he may 
nominate a person domiciled there for such purpose. If he fails to nomi- 
nate such a person within a reasonable time, the Restitution Agency shall 
do so and notify the claimant of the appointment. 

4. The Treuhaender shall notify the claimant of the Restitution Agency 
or Agencies to which the petition has been transmitted pursuant to Article 
49, paragraph 2. 

5. The time-table prescribed in Article 50 shall be deemed to have been 
complied with notwithstanding any formal or other defects in the petition. 


ARTICLE 53—VENUE 


1. Any petition for restitution shall be transmitted by the Treuhaender 
to the Restitution Agency of the district in which the affected property is 
situated. If it appears that a petition has been transmitted to a Restitu- 
tion Agency which lacks jurisdiction, such petition shall be referred by 
such Restitution Agency to the Restitution Agency having jurisdiction. 
The order of reference shall be binding on the Agency to which the petition 
has been so referred. 

2. Regulations may provide for additional rules as to venue, and in 
particular as to claims for compensation and ancillary claims. 


ARTICLE 54—JURISDICTION RATIONE MATERIAE 


The Restitution Authorities shall have jurisdiction ratione materiae ir- 
respective of whether under any other statutory provision a claim for resti- 
tution would come within the jurisdiction of any ordinary administrative 
or other court or whether no court whatsoever would have jurisdiction. 


ARTICLE 55—NOTICE OF CLAIM 


1. The Restitution Agency shall give notice of the petition by formal 
service on the parties concerned requiring that an answer be filed within 
two months of such service. Parties concerned shall be deemed to be the 
defendant, lessees or tenants of, or persons holding other interests in, the 
affected property, as well as any other person the claimant may demand to 
be joined in the proceedings. If the German Reich, a former Land, the 
City of Berlin, the former NSDAP or one of its formations or affiliated 
organizations is a party concerned, service shall be made upon the Ober- 
buergermeister von Gross-Berlin. If a presently existing Land or Province 
is a party concerned, service shall be made upon the appropriate Minister 
of Finance of the Land. In the cases last mentioned the City of Berlin, 
the Land or the Province shall be authorized to join in the proceedings as a 
party having an interest therein. The provisions of this paragraph shall 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


not impose any liability upon the City of Berlin other than that which may 
arise by reason of other provisions of this order. 

2. Where the identity or present address of a defendant is unknown or 
where it appears from the petition that any unidentified third person may 
have an interest in the affected property, the Restitution Agency shall effect 
service of notice of the petition by publication requiring the defendant 
and the unidentified third person to declare within two months to the 
Restitution Agency their interests (with proof thereof). Service by pub- 
lication shall be effected in accordance with the provisions of Section 204, 
paragraph 2, of the Code of Civil Procedure as amended by Control 
Council Law No. 38 in the form applicable to a summons. Service shall 
be deemed to be effective one month after publication in the periodical 
specified in Section 204, paragraph 2, of such Code. Special regulations 
may be issued to provide for additional methods of service. 

3. Upon service of the petition the case shall be deemed to be a lis pendens 
(rechtshaengig). 

4. When the claim for restitution affects property in land or an interest 
of a like nature, the Restitution Agency shall request that an entry be made 
in the Land Title Register to the effect that a claim for restitution has been 
filed (Rueckerstattungsvermerk). The notice of restitution shall be effec- 
tive against any third person. 

5. The provision of the Code of Civil Procedure concerning Third Party 
procedure shall apply mutatis mutandis. 


ARTICLE 56—PROCEDURE BEFORE THE RESTITUTION AGENCY 


1. If no answer is made to the petition within the time specified in the 
notice, the Restitution Agency shall issue an order granting the petition. 
Where there is no dispute as to the limit of encumbrances and as to the 
continued existence of rights or interests, the Restitution Agency shall also 
make the appropriate findings on such matters. 

2. Where a petition for restitution does not disclose a cause of action, 
or the truth of any of the allegations contained therein is controverted by 
entries in public records or by public documents available to the Resti- 
tution Agency, the latter Agency shall require the claimant to submit a 
statement within an appropriate period of time. The Agency shall dis- 
miss the petition on the merits if the claimant does not within this period 
submit an explanation justifying his petition or supplementing the facts 
alleged therein. 

3. Where an answer is filed but an amicable settlement is reached the 
Restitution Agency shall, on application, record the settlement in writing, 
and shall deliver a certified copy of the terms thereof to the parties con- 
cerned. 
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ARTICLE 57—REFERENCE TO THE CoURT 


1. If an amicable agreement cannot be reached either wholly or in part 
or if the requisite measures to be taken are not within the competence of 
the Restitution Agency, it shall to the extent necessary refer the case to the 
Restitution Chamber of the Landgericht having jurisdiction over the Resti- 
tution Agency. This shall apply in particular to cases where only the 
limits of encumbrances or the continued existence of rights or interests or 
the liability for debts is in dispute. 


ARTICLE 58—APPEAL (EINSPRUCH) 


1. Any party may, by filing an appeal with the Restitution Agency, ap- 
peal to the Restitution Chamber against a decision of the Restitution 
Agency given pursuant to Article 53, paragraph 1, second sentence, or 
Article 56, paragraphs 1 and 2; notice of appeal shall be filed within one 
month unless the appellant resides in a foreign country, in which case the 
period shall be three months. The time for appeal shall begin to run from 
the service of the decision appealed against. Article 55, paragraph 2, 
shall apply mutatis mutandis. 

2. An appeal shall be permissible only when it is founded on a violation 
of the provisions of Article 53, paragraph 1, second sentence, or Article 56, 
paragraph 1 or 2. 


ARTICLE 59—EXECUTION 


Agreements recorded by the Restitution Agency and orders of the Resti- 
tution Agency which are no longer subject to appeal may be enforced by 
execution pursuant to the provisions of the Code of Civil Procedure. For 
this purpose, the Restitution Agency shall have the powers of a court 
(Vollstreckungsgericht). In effecting execution, the Restitution Agency 
may avail itself of the services of other agencies and in particular of the 
courts. 


PART XI—JUDICIAL PROCEEDINGS 


ARTICLE 60—MEMBERS OF THE RESTITUTION AGENCIES AND THE RESTITUTION 
CHAMBER 


1. The Restitution Agencies shall be composed of a Chairman, who shall 
have the qualifications of a Judge, and two members qualified for the higher 
administrative service. 

2. The Restitution Chamber shall be composed of a Presiding Judge and 
two Associate Judges, eligible for the office of judge or for the higher ad- 
ministrative service, to be assigned from among the judges of the Land- 
gericht. 
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ARTICLE 61—PROCEDURE 


1. The Restitution Chamber shall adjust the legal relations of the parties 
in accordance with the provisions of this order. 

2. Unless otherwise provided in this order, the procedure shall be gov- 
erned by the rules applicable to matters of non-contentious litigation, sub- 
ject, however, to the following modifications: 

(a) The Chamber shall order an oral hearing which shall be public. 

(b) The proceedings may at the request of the claimant be stayed for a 
period not exceeding six months. 

(ec) The Chamber may give a judgment on part of the claim (Teilurteil) 
before it, or on part of a claim, where the determination of any counter- 
claim, set-off or lien or any other defense in the nature of a set-off or coun- 
terclaim would substantially delay the decision on restitution. 

(d) Without prejudice to the final decision, the Chamber may order the 
temporary surrender of the affected property to the claimant either with 
or without security. In such cases the claimant shall have, with respect to 
third persons, the rights and obligations of a trustee (Treuhaender). 


ARTICLE 62—ForM AND CONTENTS OF THE DECISION 


1. The Decision of the Restitution Chamber shall be pronounced in an 
order, the grounds for which shall be given. Such order shall be served 
on the parties concerned. The order may be enforced by execution, a sub- 
sequent appeal notwithstanding. The provisions of Section 713, paragraph 
2, and Sections 713a to 720 of the Code of Civil Procedure shall apply mu- 
tatis mutandis. 

2. An objection (sofortige Beschwerde) may be made against the order 
by filing notice of such objection within one month or, in the case of a per- 
son residing in a foreign country, within three months. The time for giv- 
ing notice of objection shall begin to run from the date of service of the 
order. Article 55, paragraph 2, shall apply mutatis mutandis. The Kam- 
mergericht shall hear the objection. The objection may be founded only 
on an allegation that the decision violated the Law. The provisions of 
Sections 551, 561 and 563 of the Code of Civil Procedure shall apply mu- 
tatis mutandis. 


ARTICLE 63—PowWERS OF REVIEW 


A Board (or boards) shall have the power to review any decision on any 
petition for restitution under this order and to take whatever action is 
deemed necessary with respect thereto. Regulations of Military Govern- 
ment will provide for the appointment and composition of such Board (or 
boards), its jurisdiction, procedure, and such other matters as are deemed 
appropriate. 
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PART XII—SPECIAL PROVISIONS 
ARTICLE 64—CONFLICT OF JURISDICTION 


1. If any claim of any of the kinds specified in Articles 1 to 41 is made 
by a person entitled to restitution in proceedings before a court or by way 
of execution, defense or counterclaim, the court concerned shall notify 
the Restitution Agency. The court may, and on request of the Restitution 
Chamber shall, stay the proceedings or temporarily suspend execution by 
an order against which there may be no appeal. The Restitution Chamber 
may direct that the claim be dealt with under this order and not by exer- 
cise of jurisdiction by the ordinary courts, or it may authorize the claimant 
to prosecute his claim before such courts; in which latter case the authori- 
zation shall be binding on the courts. If an action in the ordinary civil 
courts is terminated by reason of the claim being dealt with under this 
order, any court fees charged shall be remitted and neither party shall be 
entitled to any extra-judicial costs. 

2. The court shall report to the Treuhaender any measures taken under 
paragraph 1. 

PART XIII—PROVISIONS AS TO COSTS 
ARTICLE 65—Costs 


1. No court fees shall normally be charged in proceedings before Resti- 
tution Authorities. Regulations may, nevertheless, provide for the levying 
of costs, fees, and expenses in certain cases. 

2. No advance payment, or bond or security for costs may be demanded 
from a claimant. 


PART XIV 


ARTICLE 66—PENALTIES 


1. Any person who alienates, damages, destroys, or conceals any affected 
property in order to defeat the rights of a claimant shall upon conviction 
be punished with imprisonment not exceeding five years, or a fine, or both, 
unless heavier penalties under any other law are applicable. 

2. Penal servitude not exceeding five years may be imposed in especially 
serious cases. 

3. An attempt shall be punishable. 


PART XV—RESTORATION OF RIGHTS OF SUCCESSION 
AND ADOPTION 


ARTICLE 67—EXCLUSION FROM INHERITANCE 


1. An exclusion from the right of succession by will or on intestacy or the 
forfeiture of an estate which occurred during the material period by virtue 
of a legislative measure for any of the reasons referred to in Article 1 shall 
be deemed not to have occurred. 
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2. For the purpose of determining any periods of limitation, the event 
giving rise to the succession shall be deemed to have occurred on the effec- 
tive date of this order. 


ARTICLE 68—AVOIDANCE OF TESTAMENTARY DISPOSITIONS AND OF 
DISCLAIMERS OF INHERITANCE 


1. Testamentary dispositions and contracts of inheritance made in the 
material period by virtue of which any descendant, parent, grandparent, 
brother, sister, half-brother, half-sister, or their descendants, as well as a 
spouse, was excluded from inheritance for the purpose of avoiding a seizure 
of the estate by the State, anticipated by the party making the disposition, 
for any of the reasons referred to in Article 1, shall be capable of being 
avoided. Subject to the provisions of paragraph 3 of this Article the power 
of avoidance shall be governed by Sections 2080 et seq. or 2281 et seq. of 
the Civil Code. 

2. Disclaimers of inheritance by persons described in paragraph 1 shall 
be capable of being avoided provided such disclaimers were made within 
the material period in order to prevent an anticipated seizure of the prop- 
erty by the State, for any of the reasons referred to in Article 1. Subject 
to the provisions of paragraph 3 of this Article, the right of avoidance shall 
be governed by Sections 1954 et seq. of the Civil Code. 

3. Testamentary dispositions, contracts of inheritance or disclaimers of 
inheritance must be avoided not later than June 30, 1950. 


ARTICLE 69—TESTAMENTARY DISPOSITION OF A PERSECUTED PERSON 


1. A testamentary disposition made within the material period shall be 
valid, notwithstanding noncompliance in whole or in part with any formal 
requirements, if the testator made such disposition in view of an actual or 
imagined immediate danger to his life, based on measures of persecution for 
any of the reasons referred to in Article 1, and where the circumstances 
were such that he could not reasonably be expected to comply with the 
statutory formal requirements. 

2. The provisions of paragraph 1 shall not apply if the testator was still 
capable of making a testamentary disposition complying with the statutory 
requirements after September 30, 1945. 


ARTICLE 70—RE-EsTABLISHMENT OF ADOPTION 


1. If an adoption relationship was revoked within the material period for 
any of the reasons referred to in Article 1, such relationship may be rein- 
stated nunc pro tune by a contract between the foster-parent or his heirs 
and the child or his heirs. Sections 1741 to 1772 of the Civil Code, with 
the exceptions of Sections 1744, 1745, 1747, 1752 and 1753, shall apply to 
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the contract of reinstatement. A contract of reinstatement may be judi- 
cially confirmed notwithstanding the death of the parties to it. If one of 
the parties concerned is not capable of being brought before the court, a 
guardian ad litem (Pfleger) may be appointed to represent his interests 
in the proceedings for reinstatement. 

2. Where an adoption was revoked by decision of a court during the ma- 
terial period for any of the reasons referred to in Article 1 and no facts 
appeared which would have entitled any of the contracting parties to revoke 
the adoption subsequently on his own initiative, such party or his heirs may 
require that the decision be quashed. 

3. The Amtsgericht which cancelled the adoption shall have jurisdiction 
in cases falling within the provisions of paragraph 2. Paragraph 1, fourth 
sentence, shall apply mutatis mutandis. The decision of the court shall be 
discretionary and shall take into account the interests of the parties. Upon 
a revocation of the order cancelling the adoption, the adoption shall be 
deemed to be reinstated nune pro tune. The court may stipulate that cer- 
tain parts of its order shall not have retrospective effect. 

4. No costs or fees shall be charged in such proceedings. 

5. An application for re-establishment of an adoption must be made on or 
before June 30, 1950. 

ARTICLE _71—JURISDICTION 


Any claims arising under Articles 67 to 70 shall be decided by the ordi- 
nary civil courts. A filing of a claim with the Treuhaender shall not be 
necessary, but the Treuhaender shall be informed of any action entered in 
conformity with Articles 67 to 70. 


PART XVI—REINSTATEMENT OF TRADE NAMES 
AND OF NAMES OF ASSOCIATIONS 


ARTICLE 72—RE-REGISTRATION OF CANCELLED TRADE NAMES 


1. Where a trade name was cancelled in the Commercial Register within 
the material period after the business establishment had been closed for 
any of the reasons referred to in Article 1, the cancelled trade name shall 
on application be registered if the business is reopened by its last owner or 
owners or his or their heirs. 

2. If the business establishment closed was conducted at the time of its 
closing by a single owner, the last owner or his heirs shall be entitled to 
demand the re-registration of the cancelled trade name. If there are sev- 
eral heirs, and if not all of them participate in the resumption of the enter- 
prise, the re-registration of the cancelled trade name may be demanded, pro- 
vided that the heirs who do not participate in the business assent to the 
resumption of the trade name. 

3. If at the time of its closing the business establishment was conducted 
by several partners personally liable, re-registration of the cancelled trade 
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name may be demanded if all the partners so liable establish a business 
enterprise, or if one or several of them do so with the consent of the re- 
maining partners; in respect of heirs of partners the provisions of para- 
graph 2 shall apply mutatis mutandis. 


ARTICLE 73—CHANGE OF Firm NAME 


Where a firm’s name was changed in the material period for any of the 
reasons referred to in Article 1, the former firm’s name may be restored 
upon the application of the person who owned the business concern at the 
time the change was made, or of his heirs, provided he or they now own the 
enterprise. The provisions of Article 72, paragraph 2, second sentence, and 
paragraph 3, shall apply mutatis mutandis. 


ARTICLE 74—NAMES OF JURISTIC PERSONS 


The provisions of Articles 72 and 73 shall be applicable to the trade names 
of juristic persons. 


ARTICLE 75—REINSTATEMENT OF TRADE NAMES IN OTHER CASES 


Whenever the use of a former trade name is requisite to secure full resti- 
tution, the Restitution Chamber may permit the reinstatement of a cancelled 
or changed trade name in cases other than those provided for in Articles 
72 to 74. 


ARTICLE 76—NAMEs OF ASSOCIATIONS AND ENDOWMENTS (STIFTUNGEN) 


Article 75 shall apply mutatis mutandis to the resumption by an associa- 
tion or an endowment of its former name. 


ARTICLE 77—PROCEDURE 


Applications for the registration in the Commercial Register of former 
firm and trade names must be filed within the period prescribed by this 
order for the filing of claims for restitution. The Amtsgericht in its ea- 
pacity as Court of Registry shall have jurisdiction over these applications 
except in the cases provided for in Article 75. In all other respects the pro- 
cedure shall be governed by the rules of procedure applicable to matters of 
non-contentious litigation. No costs or fees shall be charged in such pro- 
ceedings. 


PART XVII—FINAL PROVISIONS 


ARTICLE 78—LIMITATION 


To the extent to which the provisions of the Civil Code as to limitation 
of actions, or as to prescriptive rights, defeat any claim falling under this 
order, any relevant periods of limitation or prescription shall be deemed 
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not to have expired until six months after such cause of action arises by 
reason of the operation of this order, and in no event prior to December 31, 
1950. 


ARTICLE 79—TAXES AND OTHER LEVIES 


1. Taxes and other public levies shall not be imposed in connection with 
restitution. No fiscal claims shall be imposed on a claimant in respect of 
the period during which he was unjustly deprived of the affected property. 

2. No taxes, including inheritance taxes, or other public assessments, 
fees, or costs shall be refunded in connection with the return of affected 


property. 


ARTICLE 80—IMPLEMENTING AND CARRYING-OUT PROVISIONS 


Unless otherwise provided for in this order or ordered by the Allied 
Kommandatura, the Magistrat or Stadtverordnetenversammlung of the 
City of Berlin shall issue the legal and administrative regulations necessary 
for the implementation of this order. 


ARTICLE 81—JURISDICTION OF GERMAN CouRTS 


Subject to the limitations on the jurisdiction of German courts imposed 
by Military Government Law No. 2, so far as applicable in Berlin, and by 
supplemental orders issued by the Allied Kommandatura, German courts 
are hereby authorized to exercise jurisdiction in cases involving offenses 
against any of the provisions of Article 66. 


ARTICLE 82 
The Allied Kommandatura, if it considers it advisable or necessary, 
will publish implementing regulations. 
ARTICLE 883—EFFECTIVE DATE 


This order comes into force on the twenty-sixth day of July 1949. 


ARTICLE 84 


Acknowledge receipt of this order citing number and date. 
By order of the Allied Kommandatura Berlin. 


Lr. Cou. G. M. Osorn, 
Chairman Chief of Staff. 


[SEAL] Epwarp F. WITsELL, 
Major General, 
The Adjutant General. 


[F. R. Doe. 49-7081; Filed, Aug. 31, 1949; 8:59 a. m.] 
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MUTUAL DEFENSE ASSISTANCE 


AGREEMENT BETWEEN THE UNITED STATES OF AMERICA 
AND THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND 


Signed at Washington, January 27, 1950; in force same date * 


The Governments of the United States of America and the United King- 
dom of Great Britain and Northern Ireland, 

Being parties to the North Atlantic Treaty signed at Washington on 
April 4, 1949; ? 

Considering their reciprocal pledges under Article 3 of the North At- 
lantic Treaty separately and jointly with the other parties, by means of 
continuous and effective self-help and mutual aid, to maintain and develop 
their individual and collective capacity to resist armed attack; 

Desiring to foster international peace and security, within the frame- 
work of the Charter of the United Nations through measures which will 
further the ability of nations dedicated to the purposes and principles of 
the Charter to participate effectively in arrangements for individual and 
collective self-defense in support of those purposes and principles; 

Reaffirming their determination to give their full codperation to the 
efforts to provide the United Nations with armed forces as contemplated 
by the Charter and to obtain agreement on universal regulation and reduc- 
tion of armaments under adequate guarantee against violation; 

Recognizing that the increased confidence of free peoples in their own 
ability to resist aggression will advance economic recovery ; 

Taking into consideration the support that has been brought to these 
principles by the Government of the United Kingdom in affording military 
assistance to other parties of the North Atlantic Treaty and by the Gov- 
ernment of the United States of America in enacting the Mutual Defense 
Assistance Act of 1949° which provides for the furnishing of military 
assistance to nations which have joined with it in collective security 
arrangements ; 

Desiring to set forth the conditions which will govern the furnishing of 


1 Department of State Press Release No, 88, Jan. 27, 1950; Bulletin, Vol. XXII, No. 
554 (Feb. 13, 1950), p. 253. Similar agreements were signed the same day with Belgium, 
Denmark, France, Italy, Luxembourg, The Netherlands and Norway (Press Releases Nos. 
83-87, 89, 90, Jan. 27, 1950), Department of State Bulletin, Vol. XXII, No. 553 (Feb. 
6, 1950), pp. 200-211; No. 554 (Feb. 13, 1950), pp. 247-253; No. 555 (Feb. 20, 1950), 
pp. 293-295. On January 26, 1950, the signing of a mutual assistance agreement with 
the Republic of Korea under the terms of the Mutual Defense Assistance Act of 1949 was 
announced by the Department of State. The agreement went into force on signature. 

2 This JOURNAL, Supp., Vol. 43 (1949), p. 159. 

8 Ibid., Vol. 44 (1950), p. 29. 
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military assistance by one contracting Government to the other under this 
Agreement ; 
Have agreed as follows: 


ARTICLE I 


1. Each contracting Government, consistently with the principle that 
economic recovery is essential to international peace and security and must 
be given clear priority, and in accordance with its obligations under Article 
3 of the North Atlantic Treaty, will make available to the other such 
equipment, materials, services, or other military assistance as the contract- 
ing Government furnishing such assistance may authorize, in accordance 
with detailed arrangements from time to time to be made between them. 
The Government of the United Kingdom in fulfilment of its obligations 
under Article 3 of the North Atlantic Treaty will furnish or continue to 
furnish to other parties to the North Atlantic Treaty such equipment, 
materials, services, or other military assistance as it may authorize. The 
furnishing of assistance by the Government of the United States of America 
under this Agreement will be under the provisions, and subject to all 
the terms, conditions, and termination provisions of the Mutual Defense 
Assistance Act of 1949, acts amendatory and supplementary thereto and 
appropriation acts thereunder. 

2. Such assistance shall be so designed as to promote the integrated 
defense of the North Atlantic area and to facilitate the development of, 
or be in accordance with, defense plans under Article 9 of the North At- 
lantic Treaty approved by each contracting Government. 


ARTICLE II 


1. Each contracting Government undertakes to make effective use of 
assistance received pursuant to Article I of this Agreement 


(a) for the purpose of promoting an integrated defense of the North 
Atlantic Area, and for facilitating the development of defense 
plans under Article 9 of the North Atlantic Treaty; and 

(b) in accordance with defense plans formulated by the North At- 
lantic Treaty Organization, recommended by the North Atlantic 
Treaty Council and Defense Committee, and agreed to by the 
two contracting Governments. 


2. Neither contracting Government, without the prior consent of the 
other, will devote assistance furnished to it by the other contracting Gov- 
ernment to purposes other than those for which it was furnished. 


ARTICLE III 


In the common security interest of both contracting Governments, each 
contracting Government undertakes not to transfer to any person not an 
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officer or agent of such contracting Government, or to any other nation, 
title to or possession of any equipment, materials, or services, furnished 
on a grant basis, without the prior consent of the contracting Govern- 
ment furnishing such equipment, materials, or services. 


ARTICLE IV 


The provisions of Article V of the Economie Coéperation Agreement 
signed at London on July 6, 1948, shall be regarded as an integral part 
of this Agreement.* 

ARTICLE V 


1. Each contracting Government will take such security measures as 
may be agreed in each case between the two contracting Governments in 
order to prevent the disclosure or compromise of any classified military 
articles, services, or information furnished by the other contracting Gov- 
ernment pursuant to this Agreement. 

2. Each contracting Government will take appropriate measures con- 
sistent with security to keep the public informed of activities under this 
Agreement. 

ArticLteE VI 


1. The two contracting Governments will negotiate appropriate arrange- 
ments between them respecting responsibility for claims for the use or 
infringement of inventions covered by patents or patent applications, 
trademarks, or copyrights, or other similar claims arising from the use of 
devices, processes, or technological information in connection with equip- 
ment, materials, or services furnished pursuant to this Agreement, or 
furnished in the interests of production undertaken by agreement between 
the two contracting Governments in implementation of the pledges of 
self-help and mutual aid contained in the North Atlantic Treaty. 


ARTICLE VII 


1. Subject to the provision of the necessary appropriations, the Govern- 
ment of the United Kingdom will make available to the Government of 
the United States of America sterling for the use of the latter Government 
for its administrative expenditures within the United Kingdom in con- 
nection with assistance furnished by the Government of the United States 
of America to the Government of the United Kingdom under this 
Agreement. 

2. The two contracting Governments will initiate forthwith discussions 
with a view to determining the amount of such sterling and agreeing upon 
arrangements for the furnishing of such sterling. 


4 Department of State, Treaties and Other International Acts Series, No. 1795 (Publi- 
cation 3273). 


{ 
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ArTICLE VIII 


1. Except as otherwise agreed, the Government of the United Kingdom 
will grant exemption from customs duties and other taxes on importation 
and also from taxes on exportation, in respect of goods owned by the 
Government of the United States of America and imported by it into the 
United Kingdom as assistance under this Agreement or as assistance under 
any similar agreement between the United States of America and any 
other party to the North Atlantic Treaty. 

2. Goods imported under this exemption may not be disposed of by way 
either of sale or gift in the country into which they have been imported, 
except to a Government party to the North Atlantic Treaty or under con- 
ditions agreed with the Government of the country into which they have 
been imported. 

ARTICLE IX 


1. Each contracting Government agrees to receive personnel of the other 
contracting Government who will discharge in its territories the responsi- 
bilities of the latter Government under this Agreement and will be accorded 
facilities to observe the progress of assistance furnished in pursuance of 
this Agreement. 

2. Such personnel will, in their relations to the Government of the coun- 
try to which they are assigned, operate as part of the Embassy under the 
direction and control of the Chief of the Diplomatic Mission of the Gov- 
ernment which they are serving. 

3. The Government of the United Kingdom will, upon appropriate noti- 
fication from the Ambassador of the United States of America in the United 
Kingdom, consider such personnel as part of the Embassy of the United 
States of America in the United Kingdom for the purpose of enjoying the 
privileges and immunities accorded to that Embassy and its personnel of 
comparable rank. 

ARTICLE X 


The furnishing of any assistance under this Agreement shall be con- 
sistent with the obligations of the two contracting Governments under 
the Charter of the United Nations and under Article 3 of the North Atlantic 
Treaty. 

ARTICLE XI 


1. The two contracting Governments will, upon the request of either of 
them, consult regarding any matter relating to the application of this 
Agreement or to operations or arrangements carried out pursuant to this 
Agreement. 

2. The terms of this Agreement shall at any time be reviewed at the 
request of either contracting Government. Such review shall take into 
account, where appropriate, agreements concluded by either contracting 
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Government in connection with the carrying out of Article 9 of the North 
Atlantic Treaty. 

3. This Agreement may be amended at any time by agreement between 
the two contracting Governments. 


ARTICLE 


1. This Agreement shall enter into force on notification to the Govern- 
ment of the United States of America by the Government of the United 
Kingdom of its acceptance thereof.° 

2. This Agreement will terminate one year after the receipt of notifica- 
tion by either contracting Government of the intention of the other to 
terminate it. 

3. The Annexes to this Agreement form an integral part thereof. 

In witness whereof the respective representatives, duly authorized for 
the purpose, have signed the present Agreement. 

Done at Washington, in duplicate, this twenty-seventh day of January, 
1950. 

OLIVER FRANKS 
DEAN ACHESON 
ANNEX A 


During the course of negotiations, representatives of the two contracting 
Governments have stated their understanding that either contracting Gov- 
ernment shall be free at any time to suspend or terminate the furnishing 
of assistance under Article I of the Mutual Defense Assistance Agreement. 


ANNEX B 


In the course of discussions of the Mutual Defense Assistance Agreement 
under the United States Mutual Defense Assistance Act of 1949, the 
following understandings were reached by the representatives of the Gov- 
ernments of the United States of America and the United Kingdom: 

1. For the purposes of Article II, fungible materials and minor items of 
equipment which are, for all practical purposes fungible, shall be treated 
as such. Accordingly, in the case of such fungible materials or equip- 
ment, the requirements of Article II will be satisfied if each contracting 
Government devotes to the purposes of this Article either the particular 
items furnished or an equivalent quantity of similar and substitutable 
items. 

2. Similarly, in the case of finished products manufactured by either 
contracting Government with assistance furnished under this Agreement, 
the requirements of Article II will be satisfied if the recipient Government 
devotes to the purposes of Article II either such finished products or an 
equivalent quantity of similar and substitutable finished products. 


5 Notification of acceptance of the agreement by the Government of the United King- 
dom was given to the United States Government on Jan. 27, 1950. 
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3. Further, in the light of paragraphs 1 and 2 above, neither contracting 
Government will refuse its consent under Article III to the transfer of a 
major item of indigenous equipment merely because there may have been 
incorporated into it as an identifiable component part a relatively small 
and unimportant item of assistance furnished under this Agreement by 
the other contracting Government. The two contracting Governments will 
forthwith discuss detailed arrangements for a practical procedure for 
granting consent in respect of the types of transfer referred to in this 
paragraph. 

4. Each contracting Government will nevertheless make all practicable 
efforts to use items of assistance for the purposes for which they may have 
been furnished by the other. 

ANNEX C 

It is understood that for the purpose of furthering the mutual defense 
of the two countries the obligations undertaken by the Government of the 
United Kingdom by virtue of Article IV of the Mutual Defense Assistance 
Agreement will continue to apply to the United Kingdom of Great Britain 
and Northern Ireland after the termination of the Economie Codperation 
Agreement. The Government of the United Kingdom intends to consult 
the Governments of the territories to which the Economie Codédperation 
Agreement has been or may be extended under Article XII of that Agree- 
ment with a view to securing their consent to the continued extension to 
those territories of the provisions of Article V of the Economie Codperation 
Agreement, so long as those provisions remain an integral part of the 
Mutual Defense Assistance Agreement. 


ANNEX D 


During the course of the negotiations of the Mutual Defense Assistance 
Agreement, the representatives of the two contracting Governments have 
reached the understanding that the following points will be considered in 
the negotiations provided for in Article VI: 


(a) The inclusion of an undertaking whereby each contracting Gov- 
ernment would assume the responsibility for all the patent or similar claims 
of its nationals referred to in Article VI of the said Agreement and for 
such claims arising in its jurisdiction of nationals of any country not a 
party to this Agreement. 

(b) The terms on which inventions would be communicated to contrac- 
tors with a view to protecting the commercial rights of inventors. 

(c) Rights in improvements or other modifications of patented in- 
ventions. 

(d) Arrangements for the protection of secret processes and secret tech- 
nological information, as distinct from patented and patentable inventions. 

(e) The system for disclosing the users and the extent of the use of 
the patents, trade secrets and copyrights referred to in Article VI. 
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ANNEX E 


Provision is made in Article VII, paragraph 1, of the Mutual Defense 
Assistance Agreement as follows: 


‘*Subject to the provision of the necessary appropriations, the Gov- 
ernment of the United Kingdom will make available to the Govern- 
ment of the United States of America sterling for the use of the latter 
Government for its administrative expenditures within the United 
Kingdom in connection with assistance furnished by the Government 
of the United States of America to the Government of the United 
Kingdom under this Agreement.”’ 


In the course of discussions on the Agreement, representatives of the 
Government of the United States of America stated that in the event that 
the Government of the United Kingdom shall in the future furnish grant 
assistance to the Government of the United States of America, involving 
the delivery of materials and equipment to the United States, the Gov- 
ernment of the United States of America, if so requested by the Govern- 
ment of the United Kingdom, and subject to legislative authorization, shall 
provide dollars for the use of the Government of the United Kingdom for 
its administrative expenditures within the United States in connection with 
the furnishing of such assistance. The representatives of the Government 
of the United States of America advised the representatives of the Gov- 
ernment of the United Kingdom that dollar expenditures in the United 
States which may be incurred as a result of the training of British per- 
sonnel in the United States under this Agreement can be met out of funds 
made available under the United States Mutual Defense Assistance Act 
of 1949. 


ANNEX F 


In implementation of paragraph 1 of Article VII of the Mutual Defense 
Assistance Agreement between the Governments of the United States of 
America and of the United Kingdom, the Government of the United King- 
dom will deposit sterling at such times as requested in an account desig- 
nated by the United States Embassy at London, not to exceed in total 
53,500 pounds for its use on behalf of the Government of the United States 
for administrative expenditures within the United Kingdom in connection 
with carrying out that Agreement for the period ending June 30, 1950. 


ANNEX G 


Provision is made in Article VIII, paragraph 1, of the Mutual Defense 
Assistance Agreement, as follows: 


‘‘Except as otherwise agreed, the Government of the United King- 
dom will grant exemption from customs duties and other taxes on 
importation and also from taxes on exportation, in respect of goods 


€ 
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owned by the Government of the United States and imported by it 
into the United Kingdom as assistance under this Agreement, or as 
assistance under any similar agreement between the United States of 
America and any other party to the North Atlantic Treaty.’’ 


In the course of discussions on the Agreement, representatives of the 
Government of the United States of America stated that in the event that 
the Government of the United Kingdom shall in the future furnish grant 
assistance to the Government of the United States of America, involving 
the delivery of materials and equipment to the United States, the Gov- 
ernment of the United States of America, if so requested by the Govern- 
ment of the United Kingdom, and subject to legislative authorization, will, 
except as otherwise agreed to, grant duty-free treatment and exemption 
from internal taxation upon importation or exportation to such materials 
and equipment imported into its territory in connection with this 
Agreement. 


ANNEX H 


With respect to Article VIII, paragraph 1, of the Mutual Defense Assis- 
tance Agreement, the representatives of the United Kingdom stated that 
arrangements would be made wherever possible within the framework of 
existing United Kingdom legislation to exempt items of assistance, im- 
ported by the Government of the United Kingdom into the United King- 
dom as assistance under the Agreement, from customs duties and other 
taxes on importation. 


ANNEX I 


Provision is made in Article IX, paragraph 1, of the Mutual Defense 
Assistance Agreement, as follows: 


‘‘Kach contracting Government agrees to receive personnel of the 
other contracting Government who will discharge in its territories 
responsibilities of the latter Government under this Agreement and 
who will be accorded facilities to observe the progress of the assistance 
furnished in pursuance of this Agreement.”’ 


In the course of discussions on the Agreement, representatives of the 
two Governments have stated on behalf of their respective Governments 
that the facilities to be so accorded shall be reasonable and not unduly 
burdensome upon the Government according such facilities. 


ANNEX J 


It is understood that the Government of the United States of America 
in making the notifications referred to in Article IX, paragraph 3, of the 
Mutual Defense Assistance Agreement, would bear in mind the desir- 
ability of restricting, so far as practicable, the number of officials for 
whom full diplomatic privileges would be requested. It is also understood 
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that the detailed application of Article IX, paragraph 3, would, when 
necessary, be the subject of intergovernmental discussion. 


ANNEX K 


Whereas this Agreement, having been negotiated and concluded on the 
basis that the Government of the United States of America will extend to 
the other party thereto the benefits of any provision in a similar agree- 
ment concluded by the Government of the United States of America with 
any other country party to the North Atlantic Treaty, it is understood that 
the Government of the United States of America will interpose no objection 
to amending this Agreement in order that it may conform, in whole or in 
part, to any other similar agreement, or agreements amendatory or supple- 
mentary thereto, concluded with a party to the North Atlantic Treaty. 


EXECUTIVE ORDER 10099 ON MUTUAL DEFENSE ASSISTANCE * 


By virtue of the authority vested in me by section 404 of the Mutual 
Defense Assistance Act of 1949, approved October 6, 1949 (Public Law 
329, 81st Congress), hereinafter referred to as the Act, and as President 
of the United States, it is hereby ordered as follows: 

1. (a) The Secretary of State is authorized and directed to perform the 
functions and exercise the powers and authority vested in the President 
by the Act, except by section 303, section 405, subsection (e) of section 
406, clause 2 of subsection (b) of section 407, and subsection (b) of section 
411 thereof. 

(b) Within the scope of the authority delegated to him by this order, 
the Secretary of State shall (1) have responsibility and authority for the 
direction of the programs authorized by the Act, (2) make full and effec- 
tive use of agencies, departments, establishments, and wholly-owned cor- 
porations of the Government, with the consent of the respective heads 
thereof, in the conduct of operations under such programs, and codrdinate 
the operations of such programs among them, and (3) advise and consult 
with the Secretary of Defense and the Administrator for Economie Codp- 
eration in order to assure the codrdination of the mutual defense assistance 
activities with the national defense and economic recovery programs. 

2. All assistance provided to recipient countries under the authority 
delegated by this order shall be in conformity with programs approved 
by the Secretary of State after consultation with the Secretary of Defense 
and the Administrator for Economic Coéperation. As provided in section 
401 of the Act, no equipment or material may be transferred out of military 
stocks if the Secretary of Defense, after consultation with the Joint Chiefs 
of Staff, determines that such transfer would be detrimental to the national 


1 Department of State Bulletin, Vol. XXII, No. 555 (Feb. 20, 1950), p. 296. 


‘ 

if 

| 

; 


OFFICIAL DOCUMENTS 77 


security of the United States or that such equipment or material is needed 
by the reserve components of the armed forces to meet their training 
requirements. The Administrator for Economic Codperation shall advise 
the Secretary of State concerning the effect of programs approved by the 
Secretary of State under the authority delegated to him by this order upon 
the achievement of the purposes of the Economie Codperation Act of 1948,” 
as amended, and of the purposes of the United States program of economic 
assistance in Korea. 

3. Funds appropriated or otherwise made available for the purposes of 
carrying out the portions of the Act pertinent to the authority delegated 
by this order may be allocated by the Secretary of State to any agency, 
department, establishment, or wholly-owned corporation of the Government 
for obligation and expenditure in accordance with programs approved by 
the Secretary of State under such authority. 

Harry TRUMAN 
Tue Waite House 
January 27, 1950 
CZECHOSLOVAKIA 


LAW OF JULY 13TH, 1949 CONCERNING ACQUISITION AND 
LOSS OF CZECHOSLOVAK NATIONALITY ? 


In force October 1, 1949 


The National Assembly of the Czechoslovak Republic resolved to enact 


as follows: 
Part ONE 


ACQUISITION OF NATIONALITY 


See. 1 
By Birth 


(1) A child who is born in the territory of the Czechoslovak Republic 
and whose father or mother is a national, acquires nationality by birth. 

(2) A child who is born abroad, acquires nationality by birth, if his 
father and mother are nationals; a child who is born abroad and whose 
father or mother is a national, while the other parent is a foreigner, ac- 
quires nationality, if the National Circuit Committee declares its consent 
thereto, upon application by the parent who is a national. An applica- 
tion for consent may be filed within one year from the birth. 

(3) A child who was found in the territory of the Czechoslovak Re- 
public, at a tender age, is a national until it is proven that he has another 
nationality. 

2 See this JOURNAL, Supp., Vol. 43 (1949), p. 64. 


1 Collection of Laws of the Czechoslovak Republic, No. 194, Aug. 10, 1949, effective 
Oct. 1, 1949. Translation by Mr. Paul Reiner of New York. 


| 


tt way 


[= 
| 
| 

mm 


78 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Sec. 2 
By Marriage 


(1) An alien woman acquires nationality by marriage to a national, if 
the National Circuit Committee declares its consent to the acquisition, 
upon her application. An application for consent may be filed even be- 
fore the marriage, but shall not be filed later than six months after the 
marriage. Even where the consent was granted after the marriage, the 
alien bride is considered to have acquired nationality as of the day of 
marriage. 

(2) With the alien bride, her children younger than 15 years of age 
whom she included in her application, acquire nationality. 


See. 3 
By Grant 
(1) The Ministry of Interior grants nationality to applicants who 


(a) have not committed any offense against the Czechoslovak Re- 
public or its system of people’s democracy ; 

(b) have had a domestic residence continuously for at least five 
years ; 

(c) will, upon acquisition of nationality, lose the nationality they 
had so far, unless they are stateless persons. 


(2) The Ministry of Interior grants nationality in its free discretion; 
in instances worthy of special consideration, it may grant it also to a per- 
son who does not come within the provisions of paragraph (1) (b) and (c). 

(3) Spouses may apply for the grant of nationality in a joint applica- 
tion; the application of each spouse is considered separately. Children 
under 15 years of age whom their father or mother included in their ap- 
plications, acquire nationality at the same time as their father or mother 
acquires it. 


Sec. 4 
Oath of Allegiance 


(1) The acquisition of nationality by marriage and by grant of nation- 
ality does not, for persons over 15 years of age, become operative before 
they take an oath of the following wording: ‘‘I promise upon my honor 
and conscience that I shall always be loyal and devoted to the Czecho- 
slovak Republic and its system of a people’s democracy and that I shall 
properly fulfil all obligations of a national thereof.’’ 

(2) Only in exceptional instances, may the taking of the oath of alle- 
giance be dispensed with by the Ministry of Interior. 
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Part Two 
LOSS OF NATIONALITY 
See. 5 
By Marriage 


A woman national loses her nationality by marriage to a foreigner, if, 
pursuant to the legal system of the husband’s country, she acquires by mar- 
riage the husband’s nationality. The National Cireuit Committee may, 
however, upon her application filed either before or not later than six 
months after the marriage, declare that she retains her nationality. Even 
in case the application was decided upon affirmatively only after the mar- 
riage, the loss of nationality shall be held not to have occurred. 


See. 6 
By Release 


(1) Whoever is released from his allegiance to the state, upon his own 
application, loses his nationality. His nationality ends as of the day of 
service of the certificate of release. 

(2) Spouses may apply for release from nationality in a joint applica- 
tion; the application of each spouse is considered separately. Children 
under 15 years of age whom their father or mother included in their ap- 
plication, lose their nationality at the same time as their father or mother 
loses it. 


See. 7 
By Forfeiture 


(1) The Ministry of Interior may declare forfeited the nationality of 
a person who is abroad and 


(a) has engaged or engages in any activity hostile to the state or 
potentially detrimental to its interest; or 

(b) illegally left the territory of the Czechoslovak Republic; or 

(c) does not return to the country within a decreed period of time, 
at least within 30 days (from beyond the seas, within 90 days) since 
the day of service of the demand to return made by the Ministry of 
Interior. 


(2) The Ministry of Interior may also declare forfeited the nationality 
of a person who has another nationality. 

(3) If personal service of the decree of forfeiture of nationality or of a 
demand pursuant to paragraph (1) (c) be difficult, service by publication 
may be substituted. 


UINIVCING 
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See. 8 
Family Members 


The loss of nationality of one spouse does not affect the nationality of 
the other spouse or of children, except where this law says otherwise; the 
same applies where a court has issued a final decree of loss of nationality 
as a punishment. 

Part THREE 


JURISDICTION 
See. 9 


(1) In the absence of contrary provisions in this law, the National Dis- 
trict Committees decide in matters of nationality. The National District 
Committee also administers the Oath of Allegiance and certifies for na- 
tionals their nationality on a form the wording of which is decreed by the 
Ministry of Interior. This does not affect the certification of nationality 
in citizens’ identification cards (law of July 19, 1948—Collection No. 198, 
regarding citizens’ identification cards). 

(2) The venue is governed by the domicile. If the person has no do- 
mestic domicile, the venue is governed by his last domestic domicile; if he 
had no domestic domicile, or if it be unknown or disputed, the competent 
National Committee in Prague decides on the nationality of Czechs, and 
the competent National Committee in Bratislava decides on the nationality 
of Slovaks, and if the person involved is neither a Czech nor a Slovak, the 
Ministry of Interior decides on the venue. 


Part Four 
FINAL PROVISIONS 
See. 10 


(1) As of the day when this law becomes effective, the general provisions 
regarding acquisition and loss of nationality become ineffective. 
Specifically repealed are: 


(1) the provisions of Sec. 28, second sentence and Sees. 29, 30, 31 
and 32, Civil Code; 

(2) the Patent on Emigration dated March 24, 1832, No. 2557 of 
Coll. of Judic. Laws; 

(3) the Decrees of the Court Chancellory, regulating matters of 
nationality ; 

(4) Law Art. L/1879 regarding acquisition and loss of nationality 
and Law Art. IV/1886 regarding naturalization of persons repatriated 
en masse ; 
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(5) the provisions of Sees. (2) and (3) of the Law of April 9, 1920, 
Coll. No. 236, whereby the then operative provisions regarding the 
acquisition and loss of nationality and legal domicile in the Czecho- 
slovak Republic are supplemented and amended; 

(6) the Decree of the Minister of Interior dated December 15, 1926, 
Coll. No. 225, regarding proof of nationality in the Czechoslovak Re- 
public, as amended by Decree dated July 1, 1928, Coll. No. 108; 

(7) the Law of May 29, 1947, Coll. No. 102, regarding acquisition 
and loss of Czechoslovak nationality by marriage. 


(2) This law does not affect: the Law of April 20, 1930, Coll. No. 60, 
whereby the Agreement dated July 16, 1928, between Czechoslovakia and the 
United States of North America regarding naturalization is executed; the 
Law of April 12, 1946, Coll. No. 74, regarding the grant of nationality to 
repatriated connationals, the Law of September 138, 1946, Coll. No. 179 re- 
garding grant of nationality to connationals from Hungary; and the Law 
of April 28, 1948, Coll. No. 107, whereby the period for filing applications 
for grant of nationality to repatriated connationals is extended. 


See. 11 


Detailed provisions for carrying out this Law may be issued by the 
Minister of Interior by way of regulation. 


See. 12 


This Law becomes operative as of October 1, 1949; the Minister of In- 
terior carries it out in agreement with the members of the Government 
concerned. 

[signed] GorrwaLpD [signed] ZaporocKy 

[signed] JoHN [signed] NosEK 


at 
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CHINA-UNION OF SOVIET SOCIALIST REPUBLICS 
COMMUNIQUE 


NEGOTIATIONS were recently held in Moscow between J. V. Stalin, Chair- 
man of the Council of Ministers of the USSR, and A. Y. Vyshinsky, Min- 
ister of Foreign Affairs of the USSR, on the one hand, and Mr. Mao Tse- 
tung, chairman of the Central People’s Government of the People’s 
Republic of China and Mr. Chou En-lai, Prime Minister of the State 
Administrative Council and Minister of Foreign Affairs, on the other, 
during which important political and econome questions on relations be- 
tween the Soviet Union and the People’s Republic of China were considered. 

These negotiations, which proceeded in an atmosphere of cordiality and 
friendly mutual understanding, confirmed the desire of both parties to 
strengthen and develop in every way relations of friendship and co-opera- 
tion between them, as well as their desire to co-operate for the purpose of 
ensuring universal peace and the security of the nations. 

The negotiations ended in the signing in the Kremlin on February 14 of: 


1. A Treaty of Friendship, Alliance, and Mutual Assistance between the 
Soviet Union and the People’s Republic of China; 

2. An agreement on the Chinese Changchun Railway, Port Arthur, and 
Dalny, in accordance with which, after the signing of a peace treaty with 
Japan, the Chinese Changchun Railway is to be handed over to the com- 
plete ownership of the People’s Republic of China, and Soviet troops are 
to be withdrawn from Port Arthur; 

3. An agreement on the granting by the Government of the Soviet Union 
to the Government of the People’s Republic of China of long-term economic 
credits for paying for deliveries of industrial and railway equipment from 
the USSR. 

The aforementioned Treaty and agreements were signed on behalf of 
the USSR by A. Y. Vyshinsky, and on behalf of the People’s Republic of 
China by Mr. Chou En-lai. 

In connection with the signing of the Treaty of Friendship, Alliance, 
and Mutual Assistance and the agreement on the Chinese Changchun 
Railway, Port Arthur and Dalny, Mr. Chou En-lai and A. Y. Vyshinsky 
exchanged notes to the effect that the respective Treaty and agreements 
concluded on August 14, 1945, between China and the Soviet Union have 
become invalid, and also that both Governments affirm a full guarantee of 


1 USSR Information Bulletin, Vol. X, No. 4 (Feb. 24, 1950), p. 108; see also New 
York Times, Feb. 15, 1950, p. 11. 
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the independent position of the Mongolian People’s Republic as a result 
of the referendum of 1945 and of the establishment with it of diplomatic 
relations by the People’s Republic of China. 

Simultaneously, Mr. Chou En-lai and A. Y. Vyshinsky also exchanged 
notes on the decision of the Soviet Government to hand over gratis to the 
Government of the People’s Republic of China property acquired by Soviet 
economic organizations from Japanese owners in Manchuria, and also on 
the decision of the Soviet Government to hand over gratis to the Govern- 
ment of the People’s Republic of China all buildings of the former mili- 
tary cantonment in Peking. 

The full texts of the aforementioned Treaty and agreements are as fol- 
lows : 


TREATY OF FRIENDSHIP, ALLIANCE, AND MUTUAL 
ASSISTANCE 


Signed at Moscow, February 14, 1950; ratification announced 
April 13, 19501 


THE Presidium of the Supreme Soviet of the Union of Soviet Socialists 
Republics and the Central People’s Government of the People’s Republic 
of China; 

Filled with determination jointly to prevent, by the consolidation of 
friendship and co-operation between the Union of Soviet Socialist Repub- 
lics and the People’s Republic of China, the rebirth of Japanese imperial- 
ism and a repetition of aggression on the part of Japan or any other state 
which should unite in any form with Japan in acts of aggression. 

Imbued with the desire to consolidate lasting peace and universal se- 
curity in the Far East and throughout the world in conformity with the 
aims and principles of the United Nations organization ; 

Profoundly convinced that the consolidation of good neighborly relations 
and friendship between the Union of Soviet Socialist Republics and the 
People’s Republic of China meets the fundamental interests of the peoples 
of the Soviet Union and China; 

Resolved for this purpose to conclude the present Treaty and appointed 
as their plenipotentiary representatives : 


The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics—Andrei Yanuaryevich Vyshinsky, Minister of Foreign Affairs 
of the Union of Soviet Socialist Republics; 

The Central People’s Government of the People’s Republic of China— 
Chou En-lai, Prime Minister of the State Administrative Council and Min- 
ister of Foreign Affairs of China; 


1 USSR Information Bulletin, Vol. X, No. 4 (Feb. 24, 1950), p. 108; see also New 
York Times, Feb, 15, 1950, p. 11, and April 13, 1950, p. 14. 
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Who, after exchange of their credentials, found in due form and good 
order, agreed upon the following: 


ARTICLE I 


Both High Contracting Parties undertake jointly to take all the neces- 
sary measures at their disposal for the purpose of preventing a repetition 
of aggression and violation of peace on the part of Japan or any other state 
which should unite with Japan, directly or indirectly, in acts of aggres- 
sion. In the event of one of the High Contracting Parties being attacked 
by Japan or states allied with it, and thus being involved in a state of war, 
the other High Contracting Party will immediately render military and 
other assistance with all the means at its disposal. 

The High Contracting Parties also declare their readiness in the spirit 
of sincere co-operation to participate in all international actions aimed at 
ensuring peace and security throughout the world and will do all in their 
power to achieve the speediest implementation of these tasks. 


ARTICLE II 


Both the High Contracting Parties undertake by means of mutual agree- 
ment to strive for the earliest conclusion of a peace treaty with Japan, 
jointly with the other Powers which were allies during the Second World 
War. 

ARTICLE ITI 


Both High Contracting Parties undertake not to conclude any alliance 
directed against the other High Contracting Party, and not to take part in 
any coalition or in actions or measures directed against the other High 
Contracting Party. 

ARTICLE IV 


Both High Contracting Parties will consult each other in regard to all 
important international problems affecting the common interests of the 
Soviet Union and China, being guided by the interests of the consolidation 
of peace and universal security. 


ARTICLE V 


Both the High Contracting Parties undertake, in the spirit of friendship 
and co-operation and in conformity with the principles of equality, mu- 
tual interests, and also mutual respect for the state sovereignty and terri- 
torial integrity and non-interference in internal affairs of the other High 
Contracting Party—to develop and consolidate economic and cultural ties 
between the Soviet Union and China, to render each other every possible 
economic assistance, and to carry out the necessary economic co-operation. 
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ARTICLE VI 


The present Treaty comes into force immediately upon its ratification ; 
the exchange of instruments of ratification will take place in Peking. 

The present Treaty will be valid for 30 years. If neither of the High 
Contracting Parties gives notice one year before the expiration of this term 
of its desire to denounce the Treaty, it shall remain in force for another five 
years and will be extended in compliance with this rule. 

Done in Moscow on February 14, 1950, in two copies, each in the Russian 
and Chinese languages, both texts having equal force. 

Signed: By AUTHORIZATION OF THE PRESIDIUM OF THE SUPREME 
SOVIET OF THE UNION OF SOVIET SOCIALIST REPURLICS 
A. Y. VYSHINSKY 
By AUTHORIZATION OF THE CENTRAL PEOPLE’S GOVERN- 
MENT OF THE PEOPLE’S REPUBLIC OF CHINA 
Cuou EN-LAI 


AGREEMENT ON THE CHINESE CHANGCHUN RAILWAY, 
PORT ARTHUR AND DALNY 


Signed at Moscow, February 14, 1950; ratification announced 
April 13, 1950+ 


Tue Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics and the Central People’s Government of the People’s Republic of 
China state that since 1945 radical changes have occurred in the situation 
in the Far East, namely: Imperialist Japan suffered defeat; the reactionary 
Kuomintang Government was overthrown; China has become a People’s 
Democratic Republic, and in China a new, People’s Government was formed 
which has united the whole of China, carried out a policy of friendship and 
co-operation with the Soviet Union, and proved its ability to defend the 
state independence and territorial integrity of China, the national honor 
and dignity of the Chinese people. 

The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics and the Central People’s Government of the People’s Republic 
of China maintain that this new situation permits a new approach to the 
question of the Chinese Changchun Railway, Port Arthur, and Dalny. 

In conformity with these new circumstances, the Presidium of the Su- 
preme Soviet of the Union of Soviet Socialist Republics and the Central 
People’s Government of the People’s Republic of China have decided to 


1 USSR Information Bulletin, Vol. X, No. 4 (Feb. 24, 1950), p. 109; see also New 
York Times, Feb. 15, 1950, p. 11, and April 13, 1950, p. 14. 
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conclude the present agreement on the Chinese Changchun Railway, Port 
Arthur, and Dalny. 


ARTICLE 


Both High Contracting Parties have agreed that the Soviet Government 
transfers gratis to the Government of the People’s Republic of China all 
its rights in the joint administration of the Chinese Changchun Railway, 
with all the property belonging to the Railway. The transfer will be 
effected immediately upon the conclusion of a peace treaty with Japan, 
but not later than the end of 1952. 

Pending the transfer, the now existing position of the Soviet-Chinese 
joint administration of the Chinese Changchun Railway remains un- 
changed ; however, the order of filling posts by representatives of the Soviet 
and Chinese sides, upon the coming into force of the present Agreement, 
will be changed, and there will be established an alternating filling of posts 
for a definite period of time (Director of the Railway, Chairman of the 
Central Board, and others). 

As regards concrete methods of effecting the transfer, they will be agreed 
upon and determined by the Governments of both High Contracting Parties. 


ARTICLE II 


Both High Contracting Parties have agreed that Soviet troops will be 
withdrawn from the jointly utilized naval base of Port Arthur and that the 
installations in this area will be handed over to the Government of the 
People’s Republic of China immediately upon conclusion of a peace treaty 
with Japan, but not later than the end of 1952, with the Government of the 
People’s Republic of China compensating the Soviet Union for expenses 
incurred in the restoration and construction of installations effected by 
the Soviet Union since 1945. 

For the period pending the withdrawal of Soviet troops and the transfer 
of the above installations, the Governments of the Soviet Union and China 
will appoint an equal number of military representatives for organizing a 
joint Chinese-Soviet Military Commission which will be alternately pre- 
sided over by both sides and which will be in charge of military affairs in 
the area of Port Arthur; concrete measures in this sphere will be deter- 
mined by the joint Chinese-Soviet Military Commission within three months 
upon the coming into force of the present Agreement and shall be imple- 
mented upon the approval of these measures by the Governments of both 
countries. 

The civil administration in the aforementioned area shall be in the direct 
charge of the Government of the People’s Republic of China. Pending the 
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withdrawal of Soviet troops, the zone of billeting of Soviet troops in the 
area of Port Arthur will remain unaltered in conformity with the now 
existing frontiers. 

In the event of either of the High Contracting Parties being subjected 
to aggression on the part of Japan or any state which should unite with 
Japan and as a result of this being involved in military operations, China 
and the Soviet Union, may, on the proposal of the Government of the 
People’s Republic of China and with the agreement of the Soviet Govern- 
ment, jointly use the naval base of Port Arthur in the interests of conduct- 
ing joint military operations against the aggressor. 


ARTICLE IIT 


Both High Contracting Parties have agreed that the question of Port 
Dalny must be further considered upon the conclusion of a peace treaty 
with Japan. 

As regards the administration in Dalny, it fully belongs to the Govern- 
ment of the People’s Republic of China. 

All property now existing in Dalny provisionally in charge of or under 
lease to the Soviet side, is to be taken over by the Government of the 
People’s Republic of China. For carrying out work involved in the receipt 
of the aforementioned property, the Governments of the Soviet Union and 
China appoint three representatives from each side for organizing a joint 
commission which in the course of three months after the coming into force 
of the present agreement shall determine the concrete methods of transfer 
of property, and after approval of the proposals of the Joint Commission 


by the Governments of both countries will complete their implementation 
in the course of 1950. 


ARTICLE IV 


The present agreement comes into force on the day of its ratification. 
The exchange of instruments of ratification will take place in Peking. 

Done in Moscow on February 14, 1950, in two copies, each in the Russian 
and Chinese languages, both texts having equal force. 


Signed: By AUTHORIZATION OF THE PRESIDIUM OF THE SUPREME 
SOVIET OF THE UNION OF SOVIET SocrAList REPURLICS 


A. Y. VYSHINSKY 


By AUTHORIZATION OF THE CENTRAL PEOPLE’S GOVERN- 
MENT OF THE PEOPLE’S REPUBLIC OF CHINA 


Cuou EN-LAI 
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AGREEMENT ON GRANTING CREDITS TO THE PEOPLE’S 
REPUBLIC OF CHINA 


Signed at Moscow, February 14, 1950; in force February 14, 1950* 


In connection with the consent of the Government of the Union of Soviet 
Socialist Republics to grant the request of the Central People’s Govern- 
ment of the People’s Republic of China on giving China credits for paying 
for equipment and other materials which the Soviet Union has agreed to 
deliver to China, both Governments have agreed upon the following: 


ARTICLE I 


The Government of the Union of Soviet Socialist Republics grants the 
Central People’s Government of the People’s Republic of China credits, 
calculated in dollars, amounting to 300,000,000 American dollars, taking 
35 American dollars to one ounce of fine gold. 

In view of the extreme devastation of China as a result of prolonged hos- 
tilities on its territory, the Soviet Government has agreed to grant credits 
on favorable terms of one per cent annual interest. 


ARTICLE I] 


The credits mentioned in Article I will be granted in the course of five 
years, as from January 1, 1950, in equal portions of one-fifth of the eredits 
in the course of each year, for payments for deliveries from the USSR of 
equipment and materials, including equipment for electric power stations, 
metallurgical and engineering plants, equipment for mines for the produe- 
tion of coal and ores, railway and other transport equipment, rails and 
other material for the restoration and development of the national economy 
of China. 

The assortment, quantities, prices and dates of deliveries of equipment 
and materials will be determined under a special agreement of the parties; 
prices will be determined on the basis of prices obtaining on the world 
markets. 

Any eredits which remain unused in the course of one annual period 
may be used in subsequent annual periods. 


ArtTIcLE III 


The Central People’s Government of the People’s Republic of China 
repays the credits mentioned in Article I, as well as interest on them, with 
deliveries of raw materials, tea, gold, American dollars. Prices for raw 


1 USSR Information Bulletin, Vol. X, No. 4 (Feb. 24, 1950), p. 110; see also New 
York Times, Feb. 15, 1950, p. 11. Ratification was announced April 13, 1950. 
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materials and tea, quantities and dates of deliveries will be determined on 
the basis of prices obtaining on the world markets. 

Repayment of credits is effected in the course of 10 years in equal annual 
parts—one-tenth yearly of the sum total of received credits not later than 
December 31 of every year. The first payment is effected not later than 
December 31, 1954, and the last on December 31, 1963. 

Payment of interest on credits, calculated from the day of drawing the 
respective fraction of the credits, is effected every six months. 


ARTICLE IV 


For clearance with regard to the credits envisaged by the present agree- 
ment the State Bank of the USSR and National Bank of the People’s Re- 
public of China shall open special accounts and jointly establish the order 
of clearance and accounting under the present agreement. 


ARTICLE V 


The present agreement comes into force on the day of its signing and is 
subject to ratification. The exchange of instruments of ratification will 
take place in Peking. 

Done in Moscow on February 14, 1950, in two copies, each in the Russian 
and Chinese languages, both texts having equal force. 


Signed: By AUTHORIZATION OF THE GOVERNMENT OF THE UNION 
oF Soviet SocraAListT REPUBLICS 
A. Y. VYSHINSKY 
By AUTHORIZATION OF THE CENTRAL PEOPLE’S GOVERN- 
MENT OF THE PEOPLE’S REPUBLIC OF CHINA 
Cnou EN-.LAl 


REPUBLIC OF COSTA RICA-UNITED STATES OF AMERICA 
CONSULAR CONVENTION 


Signed ai San José, January 12, 1948; in force March 19, 1950? 


The President of the United States of America and the President of the 
Republic of Costa Rica, on the basis of that traditional friendship which has 
always joined the peoples of their respective countries, have agreed to con- 
clude a Consular Convention for the purpose yet further to strengthen this 
happy relationship through the fostering and development of effective 
consular representation between the two countries, and, in the premises 
have appointed as their respective plenipotentiaries : 


1 Senate Executive D, 80th Cong., 2d Sess. Ratified by the President of the United 
States Sept. 2, 1949. Ratifications exchanged Feb. 17, 1950. 
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The President of the United States of America: 
Mr. John Willard Carrigan, Chargé d’Affaires ad interim of the 
United States of America; 

The President of the Republic of Costa Rica: 
His Excellency Licenciado Alvaro Bonilla Lara, Secretary of State 
encharged with the Office of Foreign Relations 


who, after having communicated to each other their full powers and having 
found them to be in good and due form, have agreed upon the following: 


ARTICLE I 


1. Each state agrees to receive from the other state consular representa- 
tives in those of its ports, places and cities where it may be convenient to 
establish consular offices and which are open to consular representatives of 
any foreign state. It shall be within the discretion of the sending state 
to determine whether the consular office to which such consular representa- 
tives shall be appointed or assigned, shall be a consulate general, consulate, 
vice consulate or consular agency. The sending state may prescribe the 
consular district to correspond to each consular office. 

2. A consular officer of the sending state shall, after his official recognition 
and entrance upon his duties, enjoy in the territory of the receiving state, 
in addition to the rights, privileges, exemptions and immunities to which he 
is entitled by the terms of this convention, the rights, privileges, exemptions 
and immunities enjoyed by a consular officer of the same grade of the most- 
favored nation. As an official agent, such officer shall be entitled to the 
high consideration of all officials, national or local, with whom he has official 
intercourse in the receiving state. 

3. Upon the appointment or assignment of a consular officer to a post 
within the territory of the receiving state, the sending state shall notify 
the receiving state in writing of such appointment or assignment. Such 
notification shall be accompanied with a request for the issuance to such 
officer of an exequatur or other formal authorization permitting the exer- 
cise of consular duties within the territory of the receiving state. Such 
request shall not be refused without good cause and the exequatur or 
authorization shall be issued free of charge and as promptly as possible. 
When necessary a provisional authorization may be issued pending the 
issuance of an exequatur or formal authorization. 

4. The receiving state may revoke any exequatur, formal authorization or 
provisional authorization if the conduct of a consular officer gives serious 
eause for complaint. The reasons for such revocation shall be furnished 
to the sending state through diplomatic channels. 

5. (a) The receiving state shall notify the appropriate local authorities 
of such state of the names of consular officers authorized to act within the 
receiving state. 
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(b) A consular officer in charge of a consular office shall keep the authori- 
ties of the receiving state informed of the names and addresses of the em- 
ployees of the consular office. The receiving state shall designate the 
particular authority to whom such information is to be furnished. 

6. Upon the death, incapacity, or absence of a consular officer having 
no subordinate consular officer at his post, any other consular officer of 
the sending state to whom an exequatur, formal authorization or pro- 
visional authorization has been issued by the receiving state or any person 
on the staff of the consular office whose name shall previously have been 
made known to the authorities of the receiving state pursuant to paragraph 
5 of this article, may temporarily exercise the consular duties of the de- 
ceased or incapacitated or absent consular officer, and while so acting shall 
enjoy all the rights, privileges, exemptions and immunities previously en- 
joyed by such consular officer. 

7. A consular officer or diplomatic officer of the sending state, who is a 
national of that state, may have the rank also of a diplomatic officer or of 
a consular officer, as the case may be, on condition that permission for him 
to exercise such dual functions has been duly granted by the receiving 
state and appropriate recognition in a consular capacity has been granted. 
In any such ease such person’s rank as a diplomatic officer shall be under- 
stood as being superior to and independent of his rank as a consular officer. 
The exercise of consular duties by any diplomatic officer shall be without 
prejudice to any additional personal privileges and immunities which might 
acerue to such officer by reason of his diplomatic status. 


ARTICLE II 


1. A consular officer who is a national of the sending state and not en- 
gaged in a private occupation for gain in the receiving state, shall be ex- 
empt from arrest or prosecution in the receiving state except when charged 
with the commission of a crime which, upon conviction, might subject the 
individual guilty thereof to a sentence of imprisonment for a period of one 
year or more. 

2. A consular officer or employee shall in civil proceedings be subject to 
the jurisdiction of the courts of the receiving state except in respect of 
acts performed by him within the scope of his official duties. He shall not 
however be permitted to assert that an act was performed by him within 
the scope of his official duties in any case where a third party shall have 
been injured as the result of negligence, for which the officer or employee 
would be responsible under local law, or had reason to believe that the 
officer or employee was acting in his personal capacity. 

3. A consular officer or employee may be required to give testimony in 
either civil or criminal cases, except as to acts performed by him within 
the scope of his official duties, or as to any matter cognizable by him only 
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by virtue of his official status, but the court requiring his testimony shall 
take all reasonable steps to avoid interference with the performance of his 
official duties. The court requiring the testimony of a consular officer 
shall, wherever possible or permissible, arrange for the taking of such testi- 
mony, orally or in writing, at his residence or office. A court may not 
require a consular officer or employee to give evidence as expert witness 
with regard to the laws of the sending state. 

4. A consular officer or employee shall not be required to produce official 
archives in court or to testify as to their contents. 

5. A consular officer or employee who is a national of the sending state 
and not a national of the receiving state and is not engaged in a private 
occupation for gain in the receiving state shall be exempt from military, 
naval, jury, administrative or police service of any character whatsoever. 

6. (a) The buildings and premises occupied by the sending state for 
official consular purposes shall not be subject to military billeting or to 
expropriation, condemnation, confiscation or seizure, except in accordance 
with the laws governing the condemnation of property for public purposes 
and in such case only upon prior payment to the sending state of the full 
value of the property condemned. 

(b) All furniture, office equipment and other personal property located 
in any building occupied for official consular purposes and all vehicles, 
including aircraft, used in the performance of the official business of the 
consular office shall not be subject to military requisition or to expropria- 
tion, condemnation, confiscation or seizure. 

7. The buildings and premises occupied exclusively as a personal residence 
by a consular officer or employee who is a national of the sending state and 
not a national of the receiving state and is not exercising a private oceupa- 
tion for gain in the receiving state shall be afforded comparable protection 
to that afforded to buildings and premises oceupied for official consular 
purposes, and the personal property of any such consular officer or em- 
ployee shall be afforded comparable protection to that afforded to the 
personal property of a comparable nature referred to in subparagraph (b) 
of paragraph 6 of this article. 


ArTICLE IIT 


1. No tax of any kind shall be levied or assessed in the territory of the 
receiving state by the receiving state, or by 
ity, or other local political subdivision thereof, in respect of fees received 
on behalf of the sending state in compensation for consular services, or in 
respect of any receipt given for the payment of such fees. 

2. No tax of any kind shall be levied or assessed in the territory of the 
receiving state by the receiving state, or by any state, province, municipal- 
ity, or other local subdivision thereof on the official emoluments, salaries, 
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wages or allowances received as compensation for his consular services by 
a consular officer of the sending state who is not a national of the receiving 
state. 

3. The provisions of paragraph 2 of this article also apply to the official 
emoluments, salaries, wages or allowances received by an employee of the 
consular office of the sending state who is not a national of the receiving 
state and whose name has been duly communicated to the appropriate 
authorities of the receiving state in accordance with the provisions of 
paragraph 5 of Article I. 

4. A consular officer or employee who is a national of the sending state and 
is not a national of the receiving state, who is not engaged in a private ocecu- 
pation for gain in the territory of the receiving state and who is the holder 
of an exequatur or other authorization to perform consular duties or whose 
name has been duly communicated to the appropriate authorities of the 
receiving state in accordance with paragraph 5 of Article I shall, except as 
provided in paragraph 5 of this article, be exempt in the territory of the 
receiving state from all other taxes levied or assessed by the receiving state, 
or by any state, province, municipality, or other local political subdivision 
thereof, including taxes or fees levied or assessed on the use or ownership 
of any vehicle or vessel, including aircraft, or of any wireless, radio or 
television set or in respect of the driving or operation of any vehicle or 
vessel including aircraft. 

5. (a) The provisions of paragraph 4 of this article shall apply only to 
taxes in respect of which the consular officer or employee would in the ab- 
sence of the exemption provided by this article be the person legally liable, 
and shall not apply to taxes in respect of which some other person is legally 
liable, notwithstanding that the burden of the tax may be passed on to the 
consular officer or employee. If, however, a consular officer or employee is 
entitled to income from sources outside the territory of the receiving state, 
but that income is payable to him, or collected on his behalf, by a banker or 
other agent within the territory of the receiving state who is required to 
deduct income tax on payment of the income and to account for the tax 
so deducted, the consular officer or employee shall be entitled to repayment 


of the tax so deducted 
(b) The provisions of paragraph 4 of this article shall not apply to: 


(1) taxes levied or assessed on the ownership or occupation of im- 
movable property if such property is situated within the territory of 
the receiving state; 

(2) taxes on income derived from property of any kind situated 
within the territory of the receiving state; 

(3) taxes levied or assessed on that part of the estate of a consular 
officer or employee which is exclusive of property used by him in the 
performance of his official duties. 
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(ec) For the purpose of clause (3) of subparagraph (b) of this paragraph 
any part of the estate of a deceased consular officer or employee which would 
otherwise be subject to taxation in the receiving state which does not ex- 
ceed in value two times the amount of the official emoluments, salaries or 
allowances received by the consular officer or employee for the year immedi- 
ately preceding his death, shall be deemed conclusively to constitute prop- 
erty used by him in the performance of his official duties. 


ARTICLE IV 


1. All furniture, equipment and supplies intended for official use in a 
consular office of the sending state shall be permitted entry into the terri- 
tory of the receiving state free of all customs duties and internal revenue 
or other taxes whether imposed upon or by reason of importation. 

2. The baggage and effects and other articles imported exclusively for the 
personal use of consular officers and employees and the members of their 
respective families and suites, who are nationals of the sending state and 
are not nationals of the receiving state and who are not engaged in any 
private occupation for gain in the territory of the receiving state, shall be 
exempt from all customs duties and internal revenue or other taxes whether 
imposed by the receiving state, or by any state, province, municipality, or 
other local political subdivision thereof, upon or by reason of importation. 
Such exemption shall be granted with respect to property accompanying 
any person entitled to claim an exemption under this paragraph on first 
arrival or on any subsequent arrival and with respect to property consigned 
to any such person during the period the consular officer or employee, for 
or through whom the exemption is claimed, is assigned to or is employed 
in the receiving state by the sending state. 

3. It is understood, however, (a) that the exemptions provided by para- 
graph 2 of this article shall be accorded in respect of employees in a consular 
office only when the names of such employees have been duly communicated 
in accordance with the provisions of paragraph 5 of Article I, to the ap- 
propriate authorities of the receiving state; (b) that in the case of the 
consignments to which paragraph 2 of this article refers, either state may, 
as a condition to the granting of the exemption provided in this article, 
require that a notification of any such consignment be given in such man- 
ner as it may prescribe; and (c) that nothing herein shall be construed to 
permit the entry into the territory of either state of any article the importa- 
tion of which is specifically prohibited by law. 


ARTICLE V 


1. The sending state may, in accordance with such conditions as may be 
prescribed by the laws of the receiving state, acquire by purchase, gift, 
devise, lease or otherwise, either in its own name or in the name of one or 


l 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


more persons acting on its behalf, the ownership or possession, or both, of 
lands, buildings and appurtenances located in the territory of the receiving 
state and required by the sending state for consular purposes. If under 
the local law the permission of the local authorities must be obtained as a 
prerequisite to any such acquisition such permission shall be given on ap- 
plication of the sending state. 

2. The sending state shall have the right to erect buildings and ap- 
purtenances on land, which is owned or held by or on behalf of the sending 
state in the territory of the receiving state for consular purposes, subject 
to compliance with local building, zoning or town-planning regulations ap- 
plicable to all land in the area in which such property is situated. 

3. No tax of any kind shall be levied or assessed in the territory of the 
receiving state by the receiving state, or by any state, province, municipal- 
ity, or other local political subdivision thereof, on the sending state, or on 
any person acting on its behalf in accordance with paragraph 1 of this 
article, in respect of lands and buildings or appurtenances owned or held 
by or on behalf of the sending state for consular purposes, except taxes or 
other assessments levied for services or local public improvements by which 
the premises are benefited. A building, or part of a building, in which a 
consular office is situated and the rest of which is used as a consular resi- 
dence is to be regarded as used exclusively for consular purposes. 

4. No tax of any kind shall be levied or assessed in the territory of the 
receiving state by the receiving state, or by any state, province, municipal- 
ity, or other local political subdivision thereof, on the ownership, posses- 
sion or use of personal property owned or used by the sending state for 
consular purposes. 


ARTICLE VI 


1. A consular officer may place on the outside of the consular office the 
coat of arms or national device of the sending state with an appropriate 
inscription designating the office and may fly the flag of the sending state 
over or by such office. He may also place the coat of arms or national device 
and display the flag of the sending state on vehicles and vessels, including 
aircraft, employed by him in the exercise of his consular duties. A consular 
officer may display the flag of the sending state over or by his residence on 
the occasions which he considers appropriate. 

2. The quarters where consular business is conducted and the archives of 
the consular office of the sending state shall at all times be inviolable, and 
under no pretext shall any of the authorities of the receiving state make any 
examination or seizure of papers or other property in such quarters or 
archives. When a consular officer is engaged in business within the terri- 
tory of the receiving state, the files and documents of the consular office 
shall be kept in a place entirely separate from the place where private or 
business papers are kept. 
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3. Official consular correspondence shall be inviolable and the local 
authorities shall not examine or detain any such correspondence. 


ArTICLE VII 


1. A consular officer of the sending state, may within his consular district 
address the authorities of the receiving state, or of any state, province, 
municipality, or other local political subdivision thereof, for the purpose 
of protecting the nationals of the sending state in the enjoyment of rights 
accruing by treaty or otherwise and may register complaints against the 
infraction of such rights. Failure upon the part of the proper authorities 
to grant redress or to accord protection may justify interposition through 
diplomatic channels. In the absence of a diplomatie representative, the 
principal consular officer stationed at the capital of the receiving state may 
apply directly to the Government of the receiving state. 

2. (a) A consular officer shall, within his consular district, have the right: 


(1) To interview, communicate with, and advise any national of the 
sending state; 

(2) to inquire into any incidents which have occurred affecting the 
interests of any national of the sending state; 

(3) to visit, upon notification to the appropriate authority, and have 
private access to any national of the sending state who is imprisoned 
or detained by the authorities of the receiving state; and 

(4) to assist any national of the sending state in proceedings before 
or in relations with the appropriate authorities of the receiving state 
or of any state, province, municipality, or of any local political sub- 
division thereof. 


(b) A consular officer shall be informed immediately by the appropriate 
authorities of the receiving state when any national of the sending state is 
confined in prison awaiting trial or otherwise detained in custody within 
his consular district by such authorities. 

3. A national of the sending state shall have the right at all times to com- 
municate with a consular officer of the sending state. 


VIII 
1. (a) A consular officer of the sending state may within his district: 


(1) Authenticate or certify signatures, documents or copies of docu- 
ments; 

(2) prepare, receive, legalize, certify and attest declarations or depo- 
sitions ; 

(3) prepare, attest, receive the acknowledgments of, certify, authenti- 
eate, legalize and in general, take such action as may be necessary to 
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perfect or to validate any document or instrument of a legal character ; 
and 

(4) perform such other analogous services as he is authorized to per- 
form by the laws of the sending state; 


(b) A consular officer may perform the services specified in subpara- 
graph (a) of this article whenever such services are required by a national 
of the sending state for use outside of the territory of the receiving state or 
by any person for use in the territory of the sending state or are rendered 
in accordance with procedures, not prohibited by the laws of the receiving 
state, established by the sending state for the protection of its nationals 
abroad or for the proper administration of its laws and regulations. 

(ec) A consular officer may also, to the extent permitted by the receiving 
state and in conformity with authority conferred on him by the sending 
state, perform the services specified in subparagraph (a) of this article in 
circumstances other than those provided for by subparagraph (b) of this 
article whenever the rendition of such services shall be deemed to be neces- 
sary or expedient. 


ARTICLE [X 


1. (a) Whenever the local authorities of the receiving state shall learn 
that a national of the sending state died in a locality subject to the jurisdic- 
tion of the receiving state and that there is not in the receiving state any 
person appointed by the decedent as his executor or as the representative 
of his estate or entitled to claim the whole or any part of the proceeds of 
the estate as his heir or next of kin or as a beneficiary under his will, such 
authorities shall advise the nearest consular officer of the sending state of 
the death of the decedent. 

(b) Whenever the local authorities of the receiving state shall learn that 
a decedent, irrespective of his nationality or the place of his residence, left 
in the receiving state property in which a person known to be a national 
of the sending state has an interest under the terms of the decedent’s will 
or in accordance with the appropriate laws of descent and distribution, or 
in any other manner, the local authorities shall furnish the nearest consular 
officer of the sending state with such information as may be needed by him 
to protect the interests of such national. 

2. (a) In any ease where a deceased person leaves property in the receiv- 
ing state and a legal or equitable interest in such property is held or claimed 
by a national of the sending state, who is not resident in the territory of 
the receiving state and is not legally represented there by any person, the 
consular officer of the sending state in whose district the estate of the de- 
eedent is being administered or, if no administration has been instituted, 
the property is situated, shall have the right, except as such right may be 
limited by Section 3 of this article, to represent such national as regards his 
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interests in the estate or property as if valid powers of attorney had been 
executed by him in favor of the consular officer. If subsequently such 
national becomes legally represented in the territory of the receiving state 
and the consular officer is notified to that effect the position of the consular 
officer will be as if the powers of attorney had become revoked. 

(b) The provisions of subparagraph (a) of this article apply what- 
ever the nationality of the decedent and irrespective of the place of his 
death. 

(ec) In any case where subparagraph (a) of this article applies, the 
consular officer shall have the right to take steps for the protection and 
preservation of the interests of the person whom he is entitled to repre- 
sent under subparagraph (a). He shall also have the right, in any such 
case, to take possession of the estate or the property unless other persons, 
having superior interests, have taken the necessary steps to assume pos- 
session thereof. If under the law of the receiving state, a grant or order 
of a court is necessary for the purpose of permitting the consular officer 
to exercise the rights which he is entitled to exercise pursuant to this 
subparagraph such rights shall be recognized by the courts and any 
grant or order which would have been made in favor of the person whose 
interests are represented by the consular officer, if he had been present 
and applied for it, shall be made in favor of the consular officer on his 
application. 

(d) The consular officer shall be permitted to undertake the full ad- 
ministration of the estate whenever and to the same extent as a person, 
whose interest he represents under subparagraph (a) of this article, 
would have had the right to administer the estate if he had been present. 
If by the law of the receiving state a grant by a court is necessary, the 
consular officer shall have the right to apply for and to receive a grant to 
the same extent as the person he represents would have had, if such per- 
son had been present and applied for it. The court may, however, post- 
pone the making of a grant of administration to the consular officer (with 
or without the will annexed) for such time as it thinks necessary to 
enable the person represented by the consular officer to be informed and 
to decide whether he desires to be represented otherwise than by the 
consular officer. 

3. A consular officer of the sending state may, on behalf of a national 
of the sending state who is not a resident of the receiving state, receive 
for transmission to such a person, through channels prescribed by the 
sending state, any money or property to which such person is entitled as a 
consequence of the death of any person. Such money or property may 
include, but is not limited to, shares in an estate, payments made pur- 
suant to Workmen’s Compensation laws, or any similar laws, and the 
proceeds of life insurance policies. The court, agency or person making 
the distribution shall not, however, be required to make such distribu- 
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tion through a consular officer. If a court, agency or person does make 
distribution through a consular officer, it may require him to furnish 
reasonable evidence of the receipt of the money or property by the per- 
son or persons entitled thereto. The authority vested in a consular officer 
by this section shall be in addition to and not in limitation of the authority 
vested in him by previous paragraphs of this article. 

4. Whenever a consular officer shall undertake the full administration 
of an estate pursuant to subparagraph (d) of paragraph 2 of this article, 
he subjects himself in his capacity as administrator to the jurisdiction of 
the court making the appointment for all necessary purposes to the same 
extent as if he were a national of the receiving state. 

5. The provisions of this article shall be subject to any laws of, or regu- 
lations issued pursuant to law by, the receiving state providing for, or 
relating to, war or a national emergency. 


ARTICLE X 


1. (a) A consular officer of the sending state shall, except as herein- 
after provided, have the right to exercise exclusive jurisdiction over con- 
troversies arising out of the internal order of merchant vessels of the 
sending state and over matters pertaining to the enforcement of discipline 
on board whenever any such vessels shall have entered the territorial 
waters of the receiving state within his consular district. 

(b) A consular officer of the sending state shall have jurisdiction over 
issues concerning the adjustment of wages of members of the crews of 
vessels of the sending state which shall have entered the territorial waters 
of the receiving state within his consular district and the execution of 
contracts relating to such wages. Such jurisdiction shall not in any ease, 
however, exclude the jurisdiction conferred on the competent authorities 
of the receiving state under existing or future laws. 

2. Notwithstanding the provisions of paragraph 1 of this article a con- 
sular officer shall not, except as permitted by the laws of the receiving 
state, exercise jurisdiction in any ease involving an offense committed on 
board a merchant vessel of the sending state, which offense would be 
punishable under the law of the receiving state by a sentence of im- 
prisonment for a period of at least one year, or by penalties in excess 
thereof. 

3. A consular officer may freely invoke the assistance of the competent 
authorities of the receiving state in any matter pertaining to the mainte- 
nance of internal order on board a vessel of the sending state which shall 
have entered within the territorial waters of the receiving state. Upon 
the receipt by such authorities of the request of the consular officer the 
requisite assistance shall be given. 

4. A consular officer, or a consular employee designated by him, may 
appear with the officers and crews of the vessels of the sending state 
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before the judicial and administrative authorities of the receiving state 
for the purpose of observing any proceedings affecting such persons and 
rendering such assistance as may be permitted by the laws of the receiv- 
ing state. 


ARTICLE XI 


1. A consular officer of the sending state shall have the right to inspect 
within the ports of the receiving state within his consular district, the 
merchant vessels of any state destined to a port of the sending state in 
order to enable him to procure the necessary information to prepare 
and execute such documents as may be required by the laws of the send- 
ing state as a condition to the entry of vessels into its ports and to furnish 
to the competent authorities of the sending state such information with 
regard to sanitary or other matters as such authorities may require. 

2. In exercising the rights conferred upon him by this article a con- 
sular officer shall act with all possible despatch and without unnecessary 
delay. 


ARTICLE XIT 


1. All arrangements relative to the salvage of a vessel of the sending 
state wrecked upon the coasts of the receiving state may, unless the ves- 
sel shall have been attached by a salvor, be directed by such person as 
shall be authorized for such purpose by the law of the sending state and 
whose identity and authority shall have been made known to the au- 
thorities of the receiving state by the consular officer of the sending state 
within whose consular district the wrecked vessel is found, or, in the ab- 
sence of any such person, by such consular officer. 

2. Pending the arrival of the consular officer, who shall be informed 
immediately of the occurrence of the wreck, or of such other person as 
may be authorized to act in the premises, the authorities of the receiving 
state shall take all necessary measures for the protection of persons and 
the preservation of property. Such measures shall, however, be restricted 
to those necessary for the maintenance of order, the protection of the 
interests of the salvors and the execution of the arrangements which shall 
be made for the entry or exportation of the salvaged merchandise. Such 
merchandise is not to be subjected to any customs or customhouse charges, 
unless it be intended for consumption in the receiving state. 

3. The intervention of the authorities of the receiving state shall not 
oceasion any expenses except such expenses as may be caused by the 
operations of salvage and the preservation of the goods saved, or which 
would be incurred under similar circumstances by vessels of the receiving 
state. 
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4. If a wreck is found within a port, or constitutes a navigational 
hazard within the territorial waters of the receiving state, there shall 
also be observed those arrangements which may be ordered by the au- 
thorities of the receiving state with a view to avoiding any damage that 
might otherwise be caused by the wrecked vessel to the port facilities and 
to other vessels. 


ARTICLE XIII 


For the purpose of this convention the term ‘‘national’’ shall be deemed 
to include any natural person or juridical entity possessing, as the case 
may be, the nationality of the receiving or the sending state, and the 
term ‘‘person’’ shall be deemed to include any natural person or juridi- 
eal entity. 


ARTICLE XIV 


1. The territories of the contracting states to which the provisions of 
this convention apply shall be understood to comprise all areas of land 
and water subject to the sovereignty or authority of either state, except 
the Panama Canal Zone. 

2. The provisions of paragraph 2, Article I, do not confer upon Con- 
sular officials and employees of the United States of America those rights, 
privileges, exemptions, and immunities conferred to Consular officials 
and employees of one or more of the Republics of El Salvador, Guatemala, 
Honduras and Nicaragua, by virtue of Treaties and other agreements 
which have been entered into or may be entered into between the Republic 
of Costa Rica and one or more of the Republics of El Salvador, Guate- 
mala, Honduras and Nicaragua. 


ARTICLE XV 


1. This Convention shall be ratified and the ratifications thereof shall 
be exchanged at San José, Costa Rica. 

The Convention shall take effect in all its provisions the thirtieth day 
after the day of exchange of ratifications and shall continue in force for 
the term of ten years. 

2. If, six months before the expiration of the aforesaid term of ten 
years, the Government of neither State shall have given notice to the 
Government of the other State of an intention to modify or terminate any 
of the provisions of this Convention or to terminate the Convention upon 
the expiration of the aforesaid term of ten years, the Convention shall 
continue in force after the aforesaid term and until six months from the 
date on which the Government of either State shall have given notice to 
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the Government of the other State of an intention to modify or terminate 
the Convention. 

IN WITNESS WHEREOF, the respective Plenipotentiaries have signed this 
Convention and have hereunto affixed their seals. 

Done in duplicate in English and Spanish, in the city of San José, this 
twelfth day of January, 1948. 


JOHN WILLARD CARRIGAN A.BL 
Chargé d’Affaires ad Interim Secretary of State Encharged 
of the United States of America with the Office of Foreign 
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UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING ITS SECOND SESSION, JUNE 5-JULY 29, 1950! 


PART I: GENERAL 
CHAPTER I 


Introduction 
ORGANIZATION OF TIE SECOND SESSION 


1. The International Law Commission, established in pursuance of 
General Assembly resolution 174 (II) of 21 November 1947 and in accord- 
ance with the Statute of the Commission annnexed thereto, held its second 
session at Geneva, Switzerland, from 5 June to 29 July 1950. 

2. The Commission consists of the following members: 


Name Nationality 
Mr. Ricardo J. Alfaro Panama 
Mr. Gilberto Amado Brazil 
Mr. James Leslie Brierly United Kingdom 
Mr. Roberto Cérdova Mexico 
Mr. J. P. A. Francois Netherlands 
Mr. Shuhsi Hsu China 
Mr. Manley O. Hudson United States of America 
Faris Bey el-Khoury Syria 
Mr. Vladimir M. Koretsky Union of Soviet Socialist Republics 
Sir Benegal Narsing Rau India 
Mr. A. E. F. Sandstrém Sweden 
Mr. Georges Scelle 
Mr. Jean Spiropoulos Greece 
Mr. J. M. Yepes Colombia 
Mr. Jaroslav Zourek Czechoslovakia 


3. With the exception of Sir Bengal Narsing Rau and Mr. Jaroslav 
Zourek who were unable to attend, all the members of the Commission were 
present at the second session. Mr. Vladimir M. Koretsky withdrew at the 
opening meeting, as related in paragraphs 4-7 below. 

4. At the opening meeting on 5 June 1950, under the chairmanship of 
Mr. Manley O. Hudson, Mr. Koretsky objected to the presence in the Com- 


1U. N. General Assembly, Official Records, 5th Sess., Supp. No. 12 (A/1316). 
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mission of Mr. Shuhsi Hsu. He stated: ‘‘ All the members of the Commis- 
sion had been nominated by their Governments and should represent a 
particular legal system, so that all the main legal systems in the world 
would be represented in the Commission. Mr. Shuhsi Hsu had been 
elected following nomination by the former Kuomintang Government which 
he thus represented, and hence he had clearly ceased to represent the 
Chinese legal system.’’ Mr. Koretsky therefore called upon the Commis- 
sion ‘‘to stop Mr. Shuhsi Hsu from taking part in its work and, in accord- 
ance with article 11 of its Statute, to elect a representative of the legal 
system of the Chinese People’s Republic.’’ He further declared that if 
his proposal were not accepted, he would take no further part in the work 
of the Commission; moreover, any decisions taken by the Commission with 
the participation of Mr. Hsu ‘‘could not be regarded as valid.’’ 

5. The Chairman ruled the proposal of Mr. Koretsky out of order. He 
declared: ‘‘The members of the Commission were elected in 1948 to serve 
for three years. They do not represent States or Governments; instead, 
they serve in a personal capacity as persons of ‘recognized competence in 
international law’ (article 2 of the Statute). Being a creation of the Gen- 
eral Assembly, the Commission is not competent to challenge the latter’s 
application of article 8 of the Statute [relating to the election of the mem- 
bers]. Nor can it declare a ‘casual vacancy’ under article 11 in these cir- 
eumstaneces. Mr. Koretsky’s proposal is therefore out of order.’’ 

6. Several members spoke in support of the ruling of the Chair. They 
emphasized that members of the Commission were elected by the General 
Assembly on a personal basis and did not represent Governments. Only 
the General Assembly could lay down the conditions for the election of 
members of the Commission. The Commission had no competence to do so. 

7. Mr. Koretsky appealed against the ruling of the Chair. By a vote of 
10 to 1, the Commission decided to uphold the ruling. Mr. Koretsky there- 
upon withdrew from the meeting. 

At a subsequent meeting, Mr. J. P. A. Francois, who was absent at the 
opening meeting, declared that, had he been present, he would have sup- 
ported the ruling of the Chair. 

8. The Commission elected, for a term of one year, the following officers: 


Chairman: Mr. Georges Scelle ; 

First Vice-Chairman: Mr. A. E. F. Sandstrom ; 
Second Vice-Chairman: Faris Bey el-Khoury ; 
Rapporteur: Mr. Ricardo J. Alfaro. 


9. Mr. Ivan S. Kerno, Assistant Secretary-General for Legal Affairs, 
represented the Secretary-General. Mr. Yuen-li Liang, Director of the 
Division for the Development and Codification of International Law, acted 
as Secretary of the Commission. 
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10. The Secretariat, besides servicing the Commission, placed before the 
latter a number of memoranda and other documents! relating to the 
several subjects under consideration. 


AGENDA 


11. The Commission considered a provisional agenda for the second 
session prepared by the Secretariat (A/CN.4/21), consisting of the follow- 
ing items: 


(1) (a) General Assembly resolution 373(IV) of 6 December 1949: ap- 
proval of Part I of the Report of the International Law Commission cov- 
ering its first session. 

(b) General Assembly resolution 375(I1V) of 6 December 1949; draft 
Declaration on Right and Duties of States. 

(2) General Assembly resolution 374(IV) of 6 December 1949: recom- 
mendation to the International Law Commission to include the regime of 
territorial waters in its list of topics to be given priority. 

(3) (a) Formulation of the principles of international law recognized 
in the Charter of the Niirnberg Tribunal and in the judgment of the Tri- 
bunal: report by Mr. Spiropoulos. 

(b) Preparation of a draft code of offences against the peace and 
security of mankind: preliminary report by Mr. Spiropoulos (General 
Assembly resolution 177(II) of 21 November 1947). 

(4) Desirability and possibility of establishing an international judicial 
organ for the trial of persons charged with genocide and other crimes over 


1 These include the following: 


(i) Article 24 of the Statute of the International Law Commission: Memorandum on 
the Working Paper of Mr. Hudson (A/CN.4/27). 

(ii) Regime of the High Seas: Questions under Study by other Organs of the United 
Nations or by Specialized Agencies (A/CN.4/30). 

(iii) Bibliography on the Regime of the High Seas (A/CN.4/26). 

(iv) Bibliography on International Criminal Law and International Criminal Courts 
(A/CN.4/28). 

(v) Bibliography on Arbitral Procedure (A/CN.4/29). 

(vi) Bibliography on the Law of Treaties (A/CN.4/31). 


The following memoranda were also submitted to the special rapporteurs for their 
reference and were subsequently made available to the members of the Commission: 

(i) Memorandum on the Soviet Doctrine and Practice with Respect to Arbitral 
Procedure. 

(ii) Memorandum on the Soviet Doctrine and Practice with Respect to the Regime of 
the High Seas. 

(iii) Memorandum on the Soviet Doctrine and Practice with Respect to the Law of 
Treaties. 

(iv) Memorandum on Arbitral Procedure. 

(v) Memorandum on the Regime of the High Seas. 

(vi) Memorandum on the Draft Code of Offences against the Peace and Security of 
Mankind. 
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which jurisdiction will be conferred upon that organ by international con- 
ventions: working papers by Messrs. Alfaro and Sandstrém (General 
Assembly resolution 260 B(III) of December 1948). 

(5) Law of treaties: preliminary report by Mr. Brierly. 

(6) Arbitral procedure: preliminary report by Mr. Scelle. 

(7) Regime of the high seas: preliminary report by Mr. Francois. 

(8) Ways and means for making the evidence of customary interna- 
tional law more readily available: working paper by Mr. Hudson (Ar- 
ticle 24 of the Statute of the International Law Commission). 

(9) The right of asylum: working paper by Mr. Yepes. 

(10) Co-operation with other bodies: 

(a) Consultation with organs of the United Nations and with interna- 
tional and national organizations, official and non-official. 

(b) List of national and international organizations prepared by the 
Secretary-General for the purpose of distributing documents (Articles 
25 and 26 of the Statute of the International Law Commission) .? 

(11) Date and place of the third session. 


12. At its first session, the Commission invited Mr. M. Yepes to prepare a 
working paper on the topic of the right of asylum for its consideration. 
At the beginning of the second session, Mr. Yepes stated that, in view of 
the fact that a case involving the right of asylum was pending before the 
International Court of Justice, he would, for the time being, postpone the 
submission of his working paper which had already been prepared. The 
Commission accordingly decided not to include the topic of the right of 
asylum in the agenda of its second session. As regards the item of ‘‘Co-op- 
eration with other bodies,’’ the Commission did not find it necessary to 
consider the item separately at the present session, since no independent 
question arose in that connexion. 


ITEMS ON WHICH THE COMMISSION HAS COMPLETED ITS STUDY 


13. In the course of its second session the Commission held forty-three 
meetings. It completed its study on the following items: 


(1) Ways and means for making the evidence of customary interna- 
tional law more readily available ; 

(2) Formulation of the principles of international law recognized in the 
Charter of the Niirnberg Tribunal and in the judgment of the Tribunal; 

(3) Desirability and possibility of establishing an international judicial 
organ for the trial of persons charged with genocide or other crimes over 
which jurisdiction will be conferred upon that organ by international 


conventions. 


2 Revised provisional list prepared by the Secretary-General (A/CN.4/24). 
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14. The reports on these three items are contained respectively in Parts 
II, III and IV of the present document. These are submitted to the Gen- 
eral Assembly for its consideration. 


ITEMS ON WHICH THE COMMISSION WILL CONTINUE ITS STUDY 


15. The Commission undertook a preliminary discussion on the reports 
presented by the special rapporteurs on the following items: 


(1) Preparation of a draft code of offences against the peace and 
security of mankind; 

(2) Law of treaties; 

(3) Regime of the high seas; 

(4) Arbitral procedure. 


16. The progress in the work done by the Commission on the foregoing 
four items is related in Parts V and VI of the present document for the 
information of the General Assembly. The Commission will in due course 
submit its reports on these subjects for the consideration of the Gen- 
eral Assembly, in accordance with the provisions of the Statute of the 
Commission. 


CHAPTER II 


Miscellaneous Decisions 


GENERAL ASSEMBLY RESOLUTIONS ON THE REPORT OF THE COMMISSION 
COVERING ITS FIRST SESSION 


17. The General Assembly, at its fourth session, adopted resolutions 
373(I1V) and 375(IV), both on the report of the International Law Com- 
mission covering its first session. The Commission took note of these 
resolutions. 


RECOMMENDATION OF THE GENERAL ASSEMBLY RELATIVE TO THE TOPIC OF 
THE REGIME OF TERRITORIAL WATERS 


18. The Commission further gave consideration to General Assembly 
resolution 374(IV) in which the General Assembly recommended to the 
International Law Commission that it include the topic of the regime of 
territorial waters in its list of priority topics selected for codification. In 
response to this request, the Commission decided to include in its list of 
priorities the topic of territorial waters. 


REQUEST OF THE ECONOMIC AND SOCIAL COUNCIL RELATIVE TO A DRAFT 
CONVENTION ON THE NATIONALITY OF MARRIED WOMEN 


19. By a letter of 18 July 1950 (A/CN.4/33), the Secretary-General 
transmitted to the Commission the following resolution adopted on 17 July 
1950 by the Economie and Social Council : 


—= 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


‘The Economic and Social Cowncil, 

‘Noting the recommendation of the Commission on the Status of 
Women (fourth session) in regard to the nationality of married women 
(Document E/1712, paragraph 37), 

‘“Noting further that the International Law Commission, at its first 
session, included among the topies selected for study and codification 
‘nationality, including statelessness,’ 

‘‘Proposes to the International Law Commission that it undertake 
as soon as possible the drafting of a convention to embody the prin- 
ciples recommended by the Commission on the Status of Women, 

‘‘Requests the International Law Commission to determine at its 
present session whether it deems it appropriate to proceed with this 
proposal and, if so, to inform the Economie and Social Council as to 
the appropriate time when the International Law Commission might 
proceed to initiate action on this problem; and 

““Invites the Secretary-General to transmit this resolution to the 
International Law Commission together with the recommendation of 
the Commission on the Status of Women.”’ 


20. After consideration, the Commission adopted the following decision: 


International Law Commission 

‘‘Deems it appropriate to entertain the proposal of the Economic 
and Social Council in connexion with its contemplated work on the 
subject of ‘nationality, including statelessness,’ 

‘Proposes to initiate that work as soon as possible.’’ 


It was understood that the Commission might initiate work on the sub- 
ject at its session in 1951, if it be found possible to do so. 


EMOLUMENTS FOR MEMBERS OF THE COMMISSION 


21. In its report on the first session, the Commission suggested that the 
General Assembly might wish to reconsider the terms of Article 13 of the 
Statute concerning the allowance paid to the members of the Commission, 
in order to make service in the Commission less onerous financially. The 
Commission remains convinced that such a reconsideration is necessary for 
the sake of the future efficiency of its work. 


DATE AND PLACE OF THE THIRD SESSION 


22. The Commission decided, after consultation with the Secretary- 
General, that it would hold its third session in Geneva, Switzerland. This 
session, which will last not longer than twelve weeks, will begin in May, 
1951, the exact date being left to the discretion of the Secretary-General in 
consultation with the Chairman of the Commission. 
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ACKNOWLEDGMENT OF THE WORK OF THE SECRETARIAT 


23. The Commission wishes to acknowledge the important collaboration 
of the Secretary-General and the Legal Department of the Secretariat in 
its work, and expresses its appreciation for the numerous memoranda and 
documents placed at the disposal of the Commission and for the valuable 
assistance afforded to it. 


PART II: WAYS AND MEANS 


FOR MAKING THE EVIDENCE OF CUSTOMARY INTERNA- 
TIONAL LAW MORE READILY AVAILABLE 


1. INTRODUCTION 


24. Article 24 of the Statute of the International Law Commission 
provides: 


The Commission shall con- 
sider ways and means for mak- 
ing the evidence of customary 
international law more readily 
available, such as the collection 
and publication of documents 
concerning State practice and 
of the decisions of national and 
international courts on ques- 
tions of international law, and 
shall make a report to the Gen- 
eral Assembly on this matter. 


La Commission examine les 
moyens susceptibles de rendre 
plus accessible la documenta- 
tion relative au droit interna- 
tional coutumier, par exemple 
la compilation et la publica- 
tion de documents établissant 
la pratique des Etats et des 
décisions de juridiction nation- 
ales et internationales sur des 
questions de droit interna- 
tional, et elle fait rapport a 


l’Assemblée générale sur ce 
sujet. 

25. The history of the drafting of this text was set forth in the memo- 
randum placed before the Commission at its first session by the Secretary- 
General of the United Nations (A/CN.4/6, pages 3-5). The Commission 
also had before it at its first session a working paper prepared by the Sec- 
retariat, based on the memorandum (A/CN.4/W.9). The question of the 
implementation of Article 24 was considered by the Commission at its 
3lst and 32nd meetings. At the conclusion of the discussion, the Com- 
mission invited Mr. Manley O. Hudson to prepare a working paper 
on the subject, to be submitted to the Commission at its second session. 

26. This working paper (A/CN.4/16 and A/CN.4/16/Add.1) was stud- 
ied by the Commission during its second session at its 40th meeting. The 
results of this study are shown in the following paragraphs which are 
based on the contents of the working paper as harmonized with views 
expressed by the majority of the Commission. 

27. The task assigned to the Commission was to consider and to report 
to the General Assembly on ways and means (moyens) for making the 
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evidence (documentation) of customary international law more readily 
available (plus accessible). Two sources of customary international law 
are referred to in Article 24: State practice, and decisions of national and 
international courts on questions of international law. The Commission 
was directed to consider (par exemple) such ways and means as the collee- 
tion and publication of documents concerning these sources. The text of 
Article 24 does not preclude consideration of other ways and means, nor 
does it exclude other sources. 


2. Scope or CusToMARY INTERNATIONAL LAW 


‘ 


28. Article 24 of the Statute of the Commission refers only to ‘‘custo- 
mary international law’’ (droit international coutumier). Its emphasis 
is in line with the traditional distinction between customary international 
law and conventional international law. That distinction was followed in 
1920 in the drafting of Article 38 of the Statute of the Permanent Court 
of International Justice, the integrity of which is preserved in Article 38 
of the Statute of the International Court of Justice, as revised in 1945. 
The Court is directed to ‘‘apply’’ four categories of sources of law, 7.e., 
to resort to them in finding the law applicable to the case before it. 
Though the fourth category is denominated ‘‘subsidiary,’’ Article 38 does 
not otherwise establish a general hierarchy among the following: 


(a) International conventions, whether general or particular, estab- 
lishing rules expressly recognized by the contesting States; 
(b) International custom, as evidence of a general practice accepted 


as law; 
(c) The general principles of law recognized by civilized nations; 
(d) .. . judicial decisions and the teachings of the most highly quali- 


fied publicists of the various nations, as subsidiary means for the 
determination of rules of law. 


29. Perhaps the differentiation between conventional international law 
and customary international law ought not to be too rigidly insisted upon, 
however. A principle or rule of customary international law may be em- 
bodied in a bipartite or multipartite agreement so as to have, within the 
stated limits, conventional force for the States parties to the agreement so 
long as the agreement is in force; yet it would continue to be binding as a 
principle or rule of customary international law for other States. Indeed, 
not infrequently conventional formulation by certain States of a practice 
also followed by other States is relied upon in efforts to establish the ex- 
istence of a rule of customary international law. Even multipartite con- 
ventions signed but not brought into force are frequently regarded as 
having value as evidence of customary international law. For present 
purposes, therefore, the Commission deems it proper to take some account 


— 
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of the availability of the materials of conventional international law in 
connexion with its consideration of ways and means for making the evi- 
dence of customary international law more readily available. 

30. Article 24 of the Statute of the Commission seems to depart from the 
classification in Article 38 of the Statute of the Court, by including judicial 
decisions on questions of international law among the evidences of custom- 
ary international law. The departure may be defended logically, however, 
for such decisions, particularly those by international courts, may formu- 
late and apply principles and rules of customary international law. More- 
over, the practice of a State may be indicated by the decisions of its 
national courts. 

31. Evidence of the practice of States is to be sought in a variety of 
materials. The reference in Article 24 of the Statute of the Commission 
to ‘‘documents concerning State practice’’ (documents établissant la pra- 
tique des Etats) supplies no criteria for judging the nature of such ‘‘docu- 
ments.’’ Nor is it practicable to list all the numerous types of materials 
which reveal State practice on each of the many problems arising in inter- 
national relations. 

32. Without any intended exclusion, certain rubrics may be listed for 
eonvenience. The following paragraphs will serve both as a list of such 
rubrics, and as a survey of the more important official and non-official col- 
lections with reference to each of them. Some of the materials referred to 
will evidence the formulation of customary or conventional international 
law, while others will evidence merely the practice of States. Commen- 
taries to be found in treatises and monographs will not be included among 
the materials listed under the various rubrics. 


3. EVIDENCE OF CUSTOMARY INTERNATIONAL LAW 


A. Texts of International Instruments 


33. Two important collections of the texts of treaties and conventions 
concluded by various States have long served a useful purpose: 


(a) British and Foreign State Papers, published in 140 volumes from 
1841 to 1948; 

(b) de Martens, Nouveau Recueil général de Traités, published since 
1843 in succession to the earlier recueils published from 1791: 
Ist series, twenty volumes; 2nd series, thirty-five volumes; 3rd 
series, forty volumes, down to 1943. 


Mention may also be made of the thirty volumes of Hertslet’s Com- 
mercial Treaties. 

34. For present purposes, it is hardly necessary to refer to collections of 
the texts of earlier instruments, such as the seventeen volumes of Rymer’s 
Foedera, and the thirteen volumes of Dumont’s Corps Universel Diplo- 
matique du Droit des Gens, both published in the eighteenth century. 


—— 
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35. The inauguration of a collection of texts of treaties and conventions 
to be published under official international auspices was considered at a 
diplomatic conference held in Berne in 1894, but no agreement was reached. 
Soon thereafter, however, publications of texts of international instru- 
ments in their respective fields were inaugurated by the international 
unions for the protection of industrial and literary property. In 1911, 
the International Bureau of the Permanent Court of Arbitration inaugu- 
rated the publication of the texts of arbitration treaties communicated to 
it under Articles 22 and 43 respectively of the Hague Conventions on 
Pacific Settlement of International Disputes of 1899 and 1907. 

36. In 1920, the publication of the texts of treaties registered under 
Article 18 of the Covenant was begun by the League of Nations. When 
it was discontinued in 1946, the League of Nations Treaty Series consisted 
of 205 volumes, supplemented by nine volumes of indices. A consolidated 
index of the whole Series would serve a useful purpose. 

37. Since 1946, the texts of treaties and agreements registered with, or 
filed and recorded by, the Secretariat of the United Nations are being pub- 
lished in the United Nations Treaty Series, of which thirty-three volumes 
have appeared up to this time. Index volumes are contemplated for the 
future. 

38. It may be assumed that the texts of most of the treaties concluded 
since 1920 have been published, or are to be published in either the League 
of Nations Treaty Series or the United Nations Treaty Series. For the 
texts of treaties concluded before 1920, the British and Foreign State 
Papers and de Martens’ Nouveau Recueil général de Traités are supple- 
mented by various national collections. 

39. Many States publish in serial or in collected form the texts of treaties 
and conventions to which they are parties; in some States, such texts are 
scattered in publications of various kinds. Collections of the treaties of 
particular countries are often published privately, also. 

The Manual of Collections of Treaties and of Collections Relating to 
Treaties, compiled by Denys P. Myers, and published in 1922, contains 


3,468 entries. 
40. Several useful répertoires of treaties have been published, notably: 


(a) Tétot, Répertoire des Traités de Paix, ete., 1493-1866, in two 
parts; published 1866-1870. 

(b) Ribier, Répertoire des Traités de Paiz, ete., 1867-1895, two vol- 
umes; published 1895-1899. 

(c) Institut intermédiaire international, Répertoire général des 
Traités, 1895-1920; published in 1926. 


A Chronology (Répertoire) of International Treaties and Legislative 
Measures was published by the League of Nations Library from 1930 to 


1940. 


OFFICIAL DOCUMENTS 115 


41. Mention may also be made of several collections of treaties, either 
regional or otherwise special. Extremely useful is the Collection of 
Treaties, Engagements and Sanads Relating to India and Neighboring 
Countries, edited by C. U. Aitchison, published in five editions since 1862; 
the fifth edition, published by the Government of India, consists of fourteen 
volumes. Valuable, also, is Calvo’s Recueil des Traités of the States of 
Latin America, 1493-1823, in six volumes, published 1862-1868. A collec- 
tion of the texts of multipartite international instruments concluded be- 
tween 1919 and 1945, edited by Hudson, was published in Washington by 
the Carnegie Endowment for International Peace in nine volumes, under 
the title International Legislation. In 1948, the United Nations published 
a valuable survey of treaties on pacific settlement. 


B. Decisions of International Courts 

42. The awards of tribunals of the Permanent Court of Arbitration 
were published by the International Bureau as they were handed down, 
but no official collection of them was issued. An unofficial collection of 
the texts of the awards, with English translations, was compiled by James 
Brown Scott and published in his Hague Court Reports (1916) and Hague 
Court Reports, second series (1932). A volume of Analyses des Sentences 
was published by the International Bureau in 1934. <A digest of the awards 
down to 1928 was published in Fontes Juris Gentium, Series A, Sectio I, 
Tomus 2. 

43. Most of the decisions of the Central American Court of Justice were 
published in the seven volumes of the Anales de la Corte, issued from 1911 
to 1917. The editing of these volumes left much to be desired, and it 
seems probable that they are not now generally available. There is need 
for a new and complete collection of the jurisprudence of this Court. 

44. The judgments, advisory opinions and orders of the Permanent 
Court of International Justice, in French and English, were published in 
serial form in Series A, Series B and Series A/B of its publications; docu- 
ments and records of proceedings concerning them were published in Series 
C; and digests were published in Series E. The English texts of the judg- 
ments and opinions were reproduced in the four volumes of Hudson’s 
World Court Reports. A German translation of the judgments and opin- 
ions down to 1935 was published in the twelve volumes of Entscheidungen 
des Stindigen Internationalen Gerichtshofs. A Spanish translation of the 
earlier judgments and opinions was published in the two volumes of Col- 
leccién de Decisiones del Tribunal Permanente de Justicia Internacional. 
A digest of the Court’s jurisprudence from 1922 to 1934 was published in 
Fontes Juris Gentium, Series A, Sectio I, Tomus 1 and Tomus 3. 

45. The judgments, orders and opinions of the International Court of 
Justice are published in the annual volumes of J.C.J. Reports. Documents 
and records of the proceedings in each case are published by the Court in 
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Pleadings, Oral Arguments and Documents; these volumes are not serially 
numbered. Decisions taken by the Court in application of its Statute and 
Rules are recorded in the Yearbook published by the Registry. 

46. Few of the judgments and awards of the many temporary and ad hoc 
tribunals which have functioned over the past 150 years have been pub- 
lished in systematic form. A useful list of them is to be found in Stuyt’s 
Survey of International Arbitrations, 1791-1938. No complete collection 
of the texts of such judgments and awards has been made. 

47. In 1902, La Fontaine published in his Pasicrisie Internationale a 
documentary history of international arbitrations from 1794 to 1900, deal- 
ing with 177 cases. 

48. Two notable efforts have been inaugurated to compile general col- 
lections of international jurisprudence, but both of them were discontinued 
before completion of the original design. De La Pradelle and Politis edited 
two volumes of the Recueil des Arbitrages internationaux, published in 
1905 and 1923, reprinted in 1932; these volumes report and comment on 
fifty-two cases arising between 1798 and 1872. John Bassett Moore’s work 
on International Adjudications, Ancient and Modern, was planned as a 
comprehensive collection of many volumes; beginning in 1929, six volumes 
of the Modern Series were published, dealing with relatively few cases but 
in great detail; the one volume of the Ancient Series, published in 1936, 
dealt with a single arbitration. 

49. Two collections may be noted of awards in arbitrations to which 
particular States were parties. Moore’s History and Digest of the Interna- 
tional Arbitrations to which the United States Has Been a Party was pub- 
lished in six volumes in 1898. Van Boetzelaar’s volume, Les Arbitrages 
néerlandais de 1581 a 1794, published in 1930, is supplemented by van 
Hamel’s volume, Les Arbitrages néerlandais de 1813 a nos jours, published 
in 1939. 

50. The recent inauguration by the United Nations of a series of Reports 
of International Arbitral Awards (Recueil des Sentences Arbitrales) is to 
be signalized. Three volumes, of continuous pagination, appeared in 1948 
and 1949, reporting fifty-nine awards handed down during the period from 
1920 to 1941; edited by the staff of the Registry of the International Court 
of Justice, these volumes were issued as publications of the United Nations. 
An additional series is now contemplated by the Secretariat of the United 
Nations. 

51. Most of the current international decisions are reported in various 
periodicals; summaries and digests of them appear in the valuable Annual 
Digest and Reports of Public International Law Cases, published under 
varying titles since 1932 and now edited by Lauterpacht; the eleven vol- 
umes of the Annual Digest cover the period from 1919 to 1945. Schwarzen- 
berger’s International Law, Volume I (2d ed.), is a useful digest of inter- 
national judicial decisions. 
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C. Decisions of National Courts 


52. Article 24 of the Commission’s Statute refers to ‘‘the collection and 
publication . . . of the decisions of national and international courts on 
questions of international law.’’ The text seems to set off national court 
decisions from State practice. 

53. In general, national courts apply the national law. Their decisions 
‘on questions of international law’’ are frequently based on international 
law only insofar as provisions of the latter have been incorporated into the 
national law. That incorporation is necessarily limited, for many of the 
provisions of international law serve little purpose in national law; at 
most, it is only the national view of international law which is incorporated 
into national law so as to be applicable by national courts. Suits are some- 
times brought in the courts of one State by the Government of another 
State, but as questions of international law, or questions of international 
concern, more often arise in national courts when no State is represented 
before the court, decisions may be taken on them without the court’s having 
opportunity to hear the views of any Government. Even where the theory 
prevails that international law is a part of the national law, a national 
court may base its decision on principles of international law only in the 
absence of a controlling national statute or regulation or precedent; for 
example, in some States which purport to incorporate their treaties into 
the national law, a statute enacted after the conclusion of a treaty will pre- 
vail over the provisions of the treaty itself. 

54. It may be coneluded that the decisions of the national courts of a 
State are of value as evidence of that State’s practice, even if they do not 
otherwise serve as evidence of customary international law. The Com- 
mission is of the opinion that it is unnecessary to assess the relative value 
of national court decisions as compared with other types of evidence of 
customary international law. 

55. It would be a herculean task to assemble the decisions, on questions 
of international law, of the national courts of all States. Assuming that 
most of such decisions are published in each country, the selection, collec- 
tion and editing of the texts would involve a great deal of time and a con- 
siderable expense. 

56. In some of the international law periodicals, reports or digests of 
national judicial decisions are regularly published. Particular mention 
should be made in this connexion of the Journal de Droit International 
Privé, founded in 1874 and continued since 1915 as the Journal de Droit 
International, with a total of some seventy-two volumes. Since 1907, the 
American Journal of International Law has regularly published texts of 
national court decisions. 

57. Most valuable in this connexion are the eleven volumes of the Annual 
Digest of Public International Law Cases inaugurated in 1932, covering 
both national and international jurisprudence for the years since 1919. 
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Significantly, the term Reports has been added to the title of the more 
recent volumes. 

58. A significant collection of decisions of national courts concerning 
private international law is Giurisprudenze Comparata di Diritto Inter- 
nazionale Privato, published in eight volumes by the Istituto di Studi 
Legislativi at Rome (1937-1942). In 1925, the International Labour Office 
inaugurated as an annual publication an International Survey of Legal 
Decisions on Labour Law, of which at least thirteen volumes have been 
published. 

59. Various collections of decisions of prize courts of some countries 
have been published. 


D. National Legislation 


60. The term legislation is here employed in a comprehensive sense; it 
embraces the constitutions of States, the enactments of their legislative 
organs, and the regulations and declarations promulgated by executive 
and administrative bodies. No form of regulatory disposition effected by 
a public authority is excluded. 

61. In most States, legislative texts are regularly published in systematic 
form. The publications in some countries are voluminous and expensive. 
Obviously, they serve as an important storehouse of evidence of State prac- 
tice. Yet it seems probable that in many countries the published legisla- 
tion of other States is not readily available. 

62. Several attempts have been made to publish the texts of the constitu- 
tions of the various States of the world, but any such collection soon be- 
comes out of date. The most extensive collection is Dareste’s Les Constitu- 
tions modernes, inaugurated in 1883; six volumes of a fourth edition were 
published in 1928. In 1935 and 1936, a four-volume collection of constitu- 
tions of various States was published in Moscow under the auspices of 
the Government of the Soviet Union. An ambitious collection of The Con- 
stitutions of All Countries was projected by the Foreign Office of the 
United Kingdom in 1938, but only one volume containing British Empire 
constitutions was published. Reference may also be made to the collection 
of constitutions recently published by Peaslee in three volumes. A tenth 
edition of a collection of European constitutions edited by Mirkine-Guetzé- 
vitch was published in 1938. 

63. Several collections of Latin-American constitutions have been made. 
notably by Altamira (1930), Mirkine-Guetzévitch (1932), Lozano y Mazon 
(1942), and Pasquel (1943). Fitzgibbon’s Constitutions of the Americas 
(1948) contains English texts and translations. Giannini’s collection of 
Le Constituzioni degli Stati dell’ Europa Orientale appeared in two vol- 
umes in 1930. The collection of Constitutions, Electoral Laws, Treaties of 
the States in the Near and Middle East (1947), by Davis, has also served 
a useful purpose. 
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64. The Yearbook on Human Rights for 1946, published by the United 
Nations, collects provisions in the constitutions of Members of the United 
Nations relating to human rights. 

65. No attempt has been made to assemble a global collection of the legis- 
lation of all States bearing on matters of international concern. An am- 
bitious project was launched by the Istituto di Studi Legislativi of Rome 
about 1936; its Legislazione Internazionale was designed to present texts 
of or information concerning the laws, decrees, and projects of laws of 
most of the countries of Europe; the seven volumes published covered the 
years from 1932 to 1938. Under the same auspices, a Repertorio della 
Legislazione Mondiale was launched in 1933, but only a few volumes were 
published. 

66. Four volumes of an International Digest of Laws and Ordinances 
were published by the International Legislative Information Centre of 
Geneva in 1938, but the series was not continued. 

67. The Boletin Analitico de los Principales Documentos Parlamentarios 
Extranjeros, published in Madrid from 1910 to 1927, was succeeded in 
1930 by the Boletin de Legislacién y Documentos Parlamentarios Extran- 
jeros, of which twelve volumes were published between 1930 and 1935. The 
French Société de Législation comparée published an Annuaire de Légis- 
lation étrangére from 1872 to 1939. 

68. Some attempts have been made to collect and publish the laws of 
various countries relating to particular topics of international interest. 
Notable is the Sammlung Ausserdeutscher Strafgesetzbiicher, of which 
fifty-four numbers were published between 1881 and 1942. In the early 
part of the twentieth century, a great collection of the commercial laws of 
many States was published in four editions in different languages, the 
English edition consisting of thirty-two volumes. Mention may also be 
made of the collections of Nationality Laws, Diplomatic and Consular 
Laws and Regulations, Neutrality Laws and Regulations, and Piracy Laws, 
published by the Harvard Research in International Law. The United 
Nations Commission on Narcotic Drugs has inaugurated the publication 
of an Annual Summary of Laws and Regulations relating to the Control 
of Narcotic Drugs. The Legal Committee of the International Civil Avia- 
tion Organization is now planning a publication of national laws and regu- 
lations on aviation. 

69. At the present time, there would seem to be need for a collection of 
national laws on many topics, such as nationality, territorial sea, and ex- 
ploitation of the natural resources of submarine areas of the high seas. 
The Legislative Series published by the International Labour Office sup- 
plies prototype for such publications. 

70. Various reviews of the current legislation of particular countries are 
regularly published. The British Society of Comparative Legislation has 
long published in its Journal of Comparative Legislation and International 
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Law valuable reviews of the legislation of various parts of the British Em- 
pire. From 1930 to 1940, the League of Nations Library published a 
Chronology (Répertoire) of International Treaties and Legislative Meas- 
ures; a continuance of that Chronology by the United Nations Secretariat 
might be envisaged. 


E. Diplomatic Correspondence 


71. The diplomatic correspondence between Governments must supply 
abundant evidence of customary international law. For various reasons, 
however, much of the correspondence is not published. Within the limits 
set by propriety, some Governments publish selected texts of diplomatic 
exchanges, but frequently only after a lapse of years. Archives of foreign 
offices are in some cases opened to access by qualified scholars engaged in 
research, but usually only up to a particular time. 

72. It is unnecessary to attempt to list the publications of their diplo- 
matic correspondence issued by various Governments. Of the bibliogra- 
phical aids in this connexion, mention may be made of Guide International 
des Archives—Europe, published by the Institute of Intellectual Co-opera- 
tion in 1934. The memorandum placed before the Commission by the 
Secretary-General lists (A/CN.4/6, pages 10-12) the periodical publica- 
tions issued by the States of Latin America, and refers (pages 13-20) to the 
principal publications of France, Germany, the Soviet Union, the United 
Kingdom and the United States of America. Meyer’s Official Publications 
of European Governments (1929) lists the current publications of eight 
other Governments. The Union of Soviet Socialist Republics has recently 
published a collection of diplomatic correspondence on the eve of the war 
of 1939. A vast library would be required to house all such publications, 
and for the most part they are of interest chiefly to historians. If repro- 
duction were contemplated, it seems questionable whether new processes, 
such as microfilming, would offer much relief. 

73. In some countries, digests of their diplomatic correspondence have 
been compiled, which have a certain usefulness generally. An outstand- 
ing example of such a digest is the digest of the diplomatic correspondence 
of European States, published in Fontes Juris Gentium, Series B, Sectio 
1, Tomus 1 (in two parts) and Tomus 2 (in three parts), covering the 
period from 1856 to 1878. 

74. A series of digests relating especially to United States of America 
materials included diplomatic correspondence—the three volumes of Whar- 
ton’s Digest (1886), the eight volumes of Moore’s Digest (1906), and the 
eight volumes of Hackworth’s Digest (1940). Suggestions have emanated 
from various quarters that other such digests are needed. 

75. Some reserve may be required in the use of such digests; a well- 
known compiler, John Bassett Moore, was careful to point out in a preface 
that 
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‘‘Mere extracts from State papers or judicial decisions cannot be 
safely relied on as guides to the law. They may indeed be positively 
misleading. Especially is this true of State papers, in which argu- 
ments are often contentiously put forth which by no means represent 
the eventual view of the government in whose behalf they were em- 
ployed.’’ 

F. Opinions of National Legal Advisers 


76. The opinions on questions of international law given by legal ad- 
visers to Governments are published in few countries. Reserve may be 
needed in assessing the value of such opinions as evidence of customary 
international law, for the efforts of legal advisers are necessarily directed 
to the implementation of policy. Nor would a reproduction of such opin- 
ions be of much value unless it were accompanied by an adequate analysis 
of the history leading up to the occasions with reference to which they were 
given. 

77. The two volumes of Great Britain and the Law of Nations, published 
by H. A. Smith in 1932 and 1935, exemplify the use of such opinions as 
illustrations of the development of customary international law. Admir- 
able use of British opinions was made also in MeNair’s Law of Treaties 
(1938). The regularly published Opinions of the Attorney General of the 
United States may also be mentioned in this connexion; a digest of such 
opinions, published in three volumes, covers the period 1789-1921. The 
single volume of Jurisprudencia de la Cancilleria Chilena, by Cruchaga 
Ossa, covers the period down to 1865. 


G. Practice of International Organizations 


78. Records of the cumulating practice of international organizations 
may be regarded as evidence of customary international law with reference 
to States’ relations to the organizations. The Répertoire of Questions of 
General International Law before the League of Nations, 1920-1940, pub- 
lished by the Geneva Research Center in 1942, contained chiefly statements 
in the Official Journal of the League of Nations concerning questions of 
international law. It is understood that a répertoire of its practice is 
planned by the Secretariat of the United Nations. 


4. AVAILABILITY OF EVIDENCE OF CUSTOMARY INTERNATIONAL LAW 


79. In the foregoing survey of various types of evidence of customary 
international law, little attention has been given to the availability of pub- 
lished materials. It may be desirable to attempt some analysis of the con- 
cept of availability, before suggesting specific ‘‘ways and means for 
making the evidence of customary international law more readily avail- 
able.’’ 

80. Availability may be considered in three aspects. First, availability 
for meeting the needs of particular groups of persons. Second, the extent 
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to which materials already published are available throughout the world. 
Third, the extent to which materials not yet published may be made avail- 
able throughout the world. Article 24 of the Commission’s Statute seems 
to envisage the third aspect in its reference to ‘‘collection and publication 
of documents’’ (la compilation et la publication de documents) ; it does 
not expressly envisage the first and second aspects. 

81. In the first aspect of availability, account should be taken of the 
needs of private individuals engaged in the exploration of problems of 
international law, as well as of the needs of governmental and interna- 
tional officials. The needs of the three groups are not necessarily the same. 
An individual may be able to undertake wider investigations than those 
which government officials ordinarily have time to pursue. Access to ex- 
tensive libraries is desirable for all three groups, but officials must often 
rely on works of ready reference. 

82. For the most part, the published materials mentioned in the fore- 
going survey are to be found only in great libraries of international law. 
Unfortunately, such libraries are few and far between. The Library of 
the Peace Palace at The Hague, which serves the needs of the International 
Court of Justice, has few counterparts in the capitals of States. Indeed, it 
seems possible that in some capitals no working library of international law 
exists. This situation has a bearing on the general outlook for interna- 
tional law. The establishment of libraries containing the principal col- 
lections of published materials which serve as evidence of customary inter- 
national law would require much labour and expense, as well as time. The 
problem of creating new libraries seems to lie beyond the scope of the in- 
quiry undertaken by the Commission, but attention might be given to it 
by other organs of the United Nations. 

83. As to the second aspect of availability, it is extremely difficult to es- 
timate the present availability of many of the principal collections of evi- 
dence of customary international law, which have been published. In 
many instances, stocks probably do not exist to be drawn upon for meet- 
ing present or future demands. For example, it would probably be dif- 
ficult to obtain a complete set of de Martens’ Nouveau Recueil Général de 
Traités. 

84. The Commission invited the Secretariat of the United Nations to un- 
dertake an inquiry as to the present availability of the League of Nations 
Treaty Series, the publications of the Permanent Court of International 
Justice, and the awards of tribunals of the Permanent Court of Arbitra- 
tion. The inquiry revealed that the European Office of the United Nations 
has on hand for distribution stocks of the League of Nations Treaty Series, 
and that the Registry of the International Court of Justice is similarly 
possessed of stocks of the publications of the Permanent Court; it was re- 
vealed also, that the Secretary-General of the Permanent Court of Arbitra- 
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tion holds, for distribution on demand, stocks (in some cases few copies) 
of the awards of tribunals of that Court. 

85. The Commission also inquired of the Secretariat concerning the cur- 
rent distribution of the United Nations Treaty Series and the publications 
of the International Court of Justice, emphasizing the need for constant 
attention to such distribution. It appears that a generally satisfactory sys- 
tem for distribution is maintained and that, with the exception of Volumes 
18-23 of the Treaty Series, adequate stocks are being kept on hand. 

86. As to the third aspect of availability, the Commission could draw up 
a list of certain types of evidence of customary international law which are 
not adequately covered by existing publications. The foregoing survey 
mentions some of the lacunae, but it is a difficult task to say what procedure 
should be followed in attempting to fill them. The Commission itself is 
not in a position to launch any new series of publications; it can, however, 
suggest that the Secretariat of the United Nations should undertake cer- 
tain types of publications. 

87. It seems doubtful that much can be done to stimulate the publica- 
tion by Governments of materials on international law. The suggestion 
has been advanced from time to time that more Governments should issue 
digests of their international practice, along the lines of some of the well- 
known digests issued in the past under government sponsorship. It would 
serve little purpose for the Commission to renew the suggestion, for arti- 
ficial stimulus of such arduous enterprises does not promise much in the 
way of results. 

88. The Commission has considered means by which the publications cur- 
rently issued by Governments could be made more widely available. It 
seems possible that a plan could be worked out for a general exchange be- 
tween Governments of such of their publications as relate to customary 
international law. Some eighteen States are now parties to the 1886 Brus- 
sels Convention for the International Exchange of Official Documents, and 
some thirteen American States are parties to the 1936 Inter-American Con- 
vention on the subject; some fifty bipartite treaties on the subject have 
been concluded, also. The possibility of a new convention in a broader 
framework than that now contemplated was recently considered by the 
United Nations Educational, Scientific and Cultural Organization. 

89. Results of the fruitful activities of non-official scientific bodies have 
appeared in the numerous reviews, and recent years have seen the launch- 
ing of yearbooks or journals of international law in a number of countries. 
Despite these manifestations of zeal, it seems doubtful that many national 
or international institutes exist which may be relied upon for the sus- 
tained effort involved in the publication of useful compendiums of the 
evidence of customary international law. Few of them can undertake and 
continue a long-range programme of solid work; their personnel changes 
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rapidly, their interest is easily deflected, and their funds are seldom 
adequate. 


5. SpeciFic Ways AND MEANS SUGGESTED BY THE COMMISSION 


90. The Commission recommends that the widest possible distribution be 
made of publications relating to international law issued by organs of the 
United Nations, particularly the Reports and other publications of the In- 
ternational Court of Justice, the United Nations Treaty Series, and the Re- 
ports of International Arbitral Awards. To this end, the price at which 
such publications are sold should be kept as low as is consistent with budg- 
etary limitations, and considerations of economy should not preclude the 
maintenance of the stocks necessary for meeting future demands. The 
Commission attaches special importance to the continuance of the present 
language system of the United Nations Treaty Series—i.e., reproduction 
of the original text with translations—as essential to the general useful- 
ness of the Series. It expresses the voeu, also, that the texts of interna- 
tional instruments registered with, or filed and recorded by, the Secretariat, 
should be published with the greatest possible promptness. 

91. The Commission recommends that, insofar as it has not already done 
so, the General Assembly of the United Nations should authorize the 
Secretariat to prepare and issue, with as wide a distribution as possible, the 
following publications: 


(a) A Juridical Yearbook, setting forth, inter alia, significant legisla- 
tive developments in various countries; current arbitral awards 
by ad hoc international tribunals; significant decisions of national 
courts relating to problems of international law and particularly 
those concerning multipartite international conventions. The 
need for such a publication is especially urgent because of the 
great difficulty long encountered by interested persons in their 
efforts to keep abreast of current developments. The Commission 
now has before it a topic—the continental shelf under the high 
seas—which affords an example of both the need and the difficulty. 

(b) A Legislative Series containing the texts of current national legis- 
lation on matters of international interest, and particularly legis- 
lation implementing multipartite international instruments. In 
connexion with this series, the Secretariat should assemble and 
publish from time to time collections of the texts of national legis- 
lation on special topics of general interest; for example, on such 
topics as nationality, territorial sea, and submarine areas of the 
high seas. 

(c) A collection of the constitutions of all States, with supplementary 
volumes to be issued from time to time for keeping it up to date. 
Precise knowledge of constitutional provisions of other countries 
is essential to those who in any country are engaged in negotiating 
treaties. 
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(d) A list of the publications issued by the Governments of all States 
containing the texts of treaties concluded by them, supplemented 
by a list of the principal collections of treaty texts published un- 
der private auspices. 

(e) A consolidated index of the League of Nations Treaty Series. 
This publication is essential to the wider use of the Series. 

(f) Occasional index volumes of the United Nations Treaty Series. 

(g) A répertoire of the practice of the organization of the United 
Nations with regard to questions of international law. 

(h) Additional series of the Reports of International Arbitral Awards, 
of which a first series has already been published in three volumes. 


92. The Commission recommends that the Registry of the International 
Court of Justice should publish occasional digests of the Court’s Reports. 

93. The Commission recommends that the General Assembly call to the 
attention of Governments the desirability of their publishing digests of 
their diplomatic correspondence and other materials relating to interna- 
tional law. 

94. The Commission recommends that the General Assembly give con- 
sideration to the desirability of an international convention concerning 
the general exchange of official publications relating to international law 
and international relations. 


PART III: FORMULATION OF THE NURNBERG PRINCIPLES * 


95. Under General Assembly resolution 177 (II), paragraph (a), the In- 
ternational Law Commission was directed to ‘‘formulate the principles of 
international law recognized in the Charter of the Niirnberg Tribunal and 
in the judgment of the Tribunal.’’ 

$6. In pursuance of this resolution of the General Assembly, the Com- 
mission undertook a preliminary consideration of the subject at its first 
session. In the course of this consideration the question arose as to whether 
or not the Commission should ascertain to what extent the principles con- 
tained in the Charter and judgment constituted principles of international 
law. The conclusion was that since the Niirnberg principles had been af- 
firmed by the General Assembly, the task entrusted to the Commission by 
paragraph (a) of resolution 177 (II) was not to express any appreciation 


8 Mr. Ricardo J. Alfaro declared that he voted in favour of Part III of the report 
with a reservation as to paragraph 96, because he believed that the reference therein 
contained regarding the task of formulating the Niirnberg principles should have been 
inserted in the report together with a quotation of the passage in the judgment of the 
Niirnberg Tribunal in which the Tribunal asserted that the Charter ‘‘is the expression of 
international law existing at the time of its creation, and to that extent is itself a con- 
tribution to international law.’’ 

In abstaining from the vote on this part of the report, Mr. Manley O. Hudson stated 
that some uncertainty had existed as to the precise nature of the task entrusted to the 
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of these principles as principles of international law but merely to formu- 
late them. This conclusion was set forth in paragraph 26 of the report of 
the Commission on its first session, which report was approved by the Gen- 
eral Assembly in 1949. Mr. Jean Spiropoulos was appointed special rap- 
porteur to continue the work of the Commission on the subject and to pre- 
sent a report at its second session. 

97. At the session under review, Mr. Spiropoulos presented his report 
(A/CN.4/22) which the Commission considered at its 44th to 49th and 
54th meetings. On the basis of this report, the Commission adopted a 
formulation of the principles of international law which were recognized 
in the Charter of the Niirnberg Tribunal and in the judgment of the 
Tribunal. The formulation by the Commission, together with comments 
thereon, is set out below. 


PRINCIPLES OF INTERNATIONAL LAW RECOGNIZED IN THE CHARTER OF THE 
NURNBERG TRIBUNAL AND IN THE JUDGMENT OF THE TRIBUNAL 


PRINCIPLE I 


Any person who commits an act which constitutes a crime under inter- 
national law is responsible therefor and liable to punishment. 


98. This principle is based on the first paragraph of Article 6 of the 
Charter of the Niirnberg Tribunal which established the competence of the 
Tribunal to try and punish persons who, acting in the interests of the Euro- 
pean Axis countries, whether as individuals or as members of organiza- 
tions, committed any of the crimes defined in sub-paragraphs (a), (0), 
and (c) of Article 6. The text of the Charter declared punishable only 
persons ‘‘acting in the interests of the European Axis countries’’ but, as 
a matter of course, Principle I is now formulated in general terms. 


Commission. In the report of the Commission covering its first session, which was ap- 
proved by the General Assembly, the view was put forward that ‘‘the task of the Com- 
mission was not to express any appreciation of these principles [namely the Niirnberg 
principles] as principles of international law but merely to formulate them.’’ In his 
opinion, however, the Commission had not altogether adhered to that view in its later 
work, with the result that doubt subsisted as to the juridical character of the formula- 
tion adopted. Moreover, the formulation had not sufficiently taken into account the 
special character of the Charter and judgment of the International Military Tribunal 
and the ad hoc purpose which they served. 

Mr. Georges Scelle said that he regretted that he could not accept the view taken by 
the Commission of its task in this part of the report, for the same reasons as those 
which he had stated the previous year. The report did not enunciate the general prin- 
ciples of law on which the provisions of the Charter and the decisions of the Tribunal 
were based, but merely summarized some of them, whereas the Tribunal itself had 
stated that the principles it had adopted were already a part of positive international 
law at the time when it was established. Moreover, he considered that the final text of 
the report did not seem to reflect accurately the conclusions reached by the Commission 
during its preliminary discussions, and restricted their scope. 
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99. The general rule underlying Principle I is that international law may 
impose duties on individuals directly without any interposition of internal 
law. The findings of the Tribunal were very definite on the question 
whether rules of international law may apply to individuals. ‘‘That in- 
ternational law imposes duties and liabilities upon individuals as well as 
upon States,’’ said the judgment of the Tribunal, ‘‘has long been recog- 
nized.’’* It added: ‘‘Crimes against international law are committed 
by men, not by abstract entities, and only by punishing individuals who 
commit such crimes can the provision of international law be enforced.’’ ® 


PRINCIPLE II 


The fact that internal law does not impose a penalty for an act which 
constitutes a crime under international law does not relieve 
the person who committed the act from responsibility 
under international law. 


100. This principle is a corollary to Principle I. Once it is admitted that 
individuals are responsible for crimes under international law, it is obvious 
that they are not relieved from their international responsibility by the 
fact that their acts are not held to be crimes under the law of any particu- 
lar country. 

101. The Charter of the Niirnberg Tribunal referred, in express terms, to 
this relation between international and national responsibility only with 
respect to crimes against humanity. Sub-paragraph (c) of Article 6 of 
the Charter defined as crimes against humanity certain acts ‘‘whether or 
not [committed] in violation of the domestic law of the country where 
perpetrated.’’ The Commission has formulated Principle II in general 
terms. 

102. The principle that a person who has committed an international 
crime is responsible therefor and liable to punishment under international 
law, independently of the provisions of internal law, implies what is com- 
monly called the ‘‘supremacy’’ of international law over national law. 
The Tribunal considered that international law can bind individuals even 
if national law does not direct them to observe the rules of international 
law, as shown by the following statement of the judgment: ‘‘. . . the very 
essence of the Charter is that individuals have international duties which 
transcend the national obligations of obedience imposed by the individual 
State.’’ 


4 Trial of the Major War Criminals before the International Military Tribunal, Vol. I, 
Nirnberg 1947, page 223. 

5 Ibid. 

6 Trial of the Major War Criminals before the International Military Tribunal, Vol. 
I, Niirnberg 1947, page 223. 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


PRINCIPLE II 


The fact that a person who committed an act which constitutes a crime 
under international law acted as Head of State or responsible 
Government official does not relieve him from responsi- 
bility under international law. 


103. This principle is based on Article 7 of the Charter of the Niirnberg 
Tribunal. According to the Charter and the judgment, the fact that an 
individual acted as Head of State or responsible government official did 
not relieve him from international responsibility. ‘‘The principle of in- 
ternational law which, under certain circumstances, protects the representa- 
tives of a State,’’ said the Tribunal, ‘‘cannot be applied to acts which are 
condemned as criminal by international law. The authors of these acts 
cannot shelter themselves behind their official position in order to be freed 
from punishment. ...’’’ The same idea was also expressed in the fol- 
lowing passage of the findings: ‘‘He who violates the laws of war cannot 
obtain immunity while acting in pursuance of the authority of the State if 
the State in authorizing action moves outside its competence under interna- 
tional law.’’ § 

104. The last phrase of Article 7 of the Charter, ‘‘or mitigating punish- 
ment,’’ has not been retained in the formulation of Principle III. The 
Commission considers that the question of mitigating punishment is a 
matter for the competent Court to decide. 


PRINCIPLE IV 


The fact that a person acted pursuant to order of his Government or of 
a superior does not relieve him from responsibility under inter- 
national law, provided a moral choice was in fact 
possible to him. 


105. This text is based on the principle contained in Article 8 of the 
Charter of the Niirnberg Tribunal as interpreted in the judgment. The 
idea expressed in Principle IV is that superior orders are not a defence 
provided a moral choice was possible to the accused. In conformity with 
this conception, the Tribunal rejected the argument of the defence that 
there could not be any responsibility since most of the defendants acted 
under the orders of Hitler. The Tribunal declared: ‘‘The provisions of 
this article [Article 8] are in conformity with the law of all nations. That 
a soldier was ordered to kill or torture in violation of the international law 
of war has never been recognized as a defence to such acts of brutality, 
though, as the Charter here provides, the order may be urged in mitigation 
of the punishment. The true test, which is found in varying degrees in 


7 Ibid. 
8 Ibid. 
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the criminal law of most nations, is not the existence of the order, but 
whether moral choice was in fact possible.’’ ® 

106. The last phrase of Article 8 of the Charter ‘‘but may be considered 
in mitigation of punishment, if the Tribunal determines that justice so re- 
quires,’’ has not been retained for the reason stated under Principle III, 
in paragraph 104 above. 


PRINCIPLE V 


Any person charged with a crime under international law has the right 
to a fair trial on the facts and law. 


107 The principle that a defendant charged with a crime under inter- 
national law must have the right to a fair trial was expressly recognized 
and carefully developed by the Charter of the Niirnberg Tribunal. The 
Charter contained a chapter entitled: ‘‘Fair Trial for Defendants,’’ which 
for the purpose of ensuring such fair trial provided the following procedure : 


‘fa. The indictment shall include full particulars specifying in detail 
the charges against the defendants. A copy of the indictment 
and of all the documents lodged with the indictment, translated 
into a language which he understands, shall be furnished to the 
defendant at a reasonable time before the trial. 

‘‘h. During any preliminary examination or trial of a defendant he 
shall have the right to give any explanation relevant to the charges 
made against him. 

e. A preliminary examination of a defendant and his trial shall be 
conducted in, or translated into, a language which the defendant 
understands. 

‘qd. A defendant shall have the right to conduct his own defence be- 

fore the Tribunal or to have the assistance of counsel. 

‘fe, A defendant shall have the right through himself or through his 
counsel to present evidence at the trial in support of his defence, 
and to cross-examine any witness called by the prosecution.’’ 


108. The right to a fair trial was also referred to in the judgment itself. 
The Tribunal said in this respect: ‘‘ With regard to the constitution of the 
Court all that the defendants are entitled to ask is to receive a fair trial on 
the facts and law.’’ ?° 

109. In the view of the Commission, the expression ‘‘fair trial’’ should 
be understood in the light of the above-quoted provisions of the Charter of 
the Niirnberg Tribunal. 


9 Ibid., page 224. 
10 Trial of the Major War Criminals before the International Military Tribunal, Vol. 
I, Nurnberg 1947, page 218. 
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PRINCIPLE VI 


The crimes hereinafter set out are punishable as crimes under inter- 
national law: 
a. Crimes against peace: 

(i) Planning, preparation, initiation or waging of a war of aggres- 
sion or a war in violation of international treaties, agreements 
or assurances; 

(ii) Participation in a common plan or conspiracy for the accom- 
plishment of any of the acts mentioned under (i). 


110. Both categories of crimes are characterized by the fact that they are 
connected with ‘‘war of aggression or war in violation of international 
treaties, agreements or assurances.’’ 

111. The Tribunal made a general statement to the effect that its Charter 
was ‘‘the expression of international law existing at the time of its crea- 
tion.’’'' It, in particular, refuted the argument of the defence that ag- 
gressive war was not an international crime. For this refutation the Tri- 
bunal relied primarily on the General Treaty for the Renunciation of War 
of 27 August 1928 (Kellogg-Briand Pact) which in 1939 was in force be- 
tween sixty-three States. ‘‘The nations who signed the Pact or adhered 
to it unconditionally,’’ said the Tribunal, ‘‘condemned recourse to war 
for the future as an instrument of policy, and expressly renounced it. 
After the signing of the Pact, any nation resorting to war as an instru- 
ment of national policy breaks the Pact. In the opinion of the Tribunal, 
the solemn renunciation of war as an instrument of national policy neces- 
sarily involves the proposition that such a war is illegal in international 
law; and that those who planned and waged such a war, with its inevitable 
and terrible consequences, are committing a crime in so doing. War for 
the solution of international controversies undertaken as an instrument 
of national policy certainly includes a war of aggression, and such a war 
is therefore outlawed by the Pact.’’ * 

112. In support of its interpretation of the Kellogg-Briand Pact, the 
Tribunal cited some other international instruments which condemned war 
of aggression as an international crime. The draft of a Treaty of Mutual 
Assistance sponsored by the League of Nations in 1923 declared, in its 
Article 1, ‘‘that aggressive war is an international crime.’” The Preamble 
to the League of Nations Protocol for the Pacific Settlement of Interna- 
tional Disputes (Geneva Protocol), of 1924, ‘‘recognizing the solidarity of 
the members of the International Community,”’ stated that ‘‘a war of ag- 
gression constitutes a violation of this solidarity, and is an international 
crime,’’ and that the contracting parties were ‘‘desirous of facilitating the 
complete application of the system provided in the Covenant of the League 


11 Ibid. 12 Ibid., page 220. 
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of Nations for the pacific settlement of disputes between the States and of 
ensuring the repression of international crimes.’’ The declaration con- 
cerning wars of aggression adopted on 24 September 1927 by the Assembly 
of the League of Nations declared, in its preamble, that war was an “‘inter- 
national crime.’’ The resolution unanimously adopted on 18 February 
1928 by twenty-one American Republics at the Sixth (Havana) Interna- 
tional Conference of American States, provided that ‘‘war of aggression 
constitutes an international crime against the human species.’’ '° 

113. The Charter of the Niirnberg Tribunal did not contain any defini- 
tion of ‘‘ war of aggression,’’ nor was there any such definition in the judg- 
ment of the Tribunal. It was by reviewing the historical events before and 
during the war that it found that certain of the defendants planned and 
waged aggressive wars against twelve nations and were therefore guilty of 
a series of crimes. 

114. According to the Tribunal, this made it unnecessary to discuss the 
subject in further detail, or to consider at any length the extent to which 
these aggressive wars were also ‘‘wars in violation of international treaties, 
agreements, or assurances.’’ 

115. The term ‘‘assurances’’ is understood by the Commission as includ- 
ing any pledge or guarantee of peace given by a State, even unilaterally. 

116. The terms ‘‘planning’’ and ‘‘preparation’’ of a war of aggression 
were considered by the Tribunal as comprising all the stages in the bring- 
ing about of a war of aggression from the planning to the actual initiation 
of the war. In view of that, the Tribunal did not make any clear distine- 
tion between planning and preparation. As stated in the judgment, 
‘‘nlanning and preparation are essential to the making of war.’’ *° 

117. The meaning of the expression ‘‘ waging of a war of aggression’’ was 
discussed in the Commission during the consideration of the definition of 
‘‘erimes against peace.’’ Some members of the Commission feared that 
everyone in uniform who fought in a war of aggression might be charged 
with the ‘‘waging’’ of such a war. The Commission understands the ex- 
pression to refer only to high-ranking military personnel and high State 
officials, and believes that this was also the view of the Tribunal. 

118. A legal notion of the Charter to which the defence objected was the 
one concerning ‘‘conspiracy.’’ The Tribunal recognized that ‘‘ conspiracy 
is not defined in the Charter.’’'* However, it stated the meaning of the 
term, though only in a restricted way. ‘‘But in the opinion of the Tri- 
bunal,’’ it was said in the judgment, ‘‘the conspiracy must be clearly out- 
lined in its criminal purpose. It must not be too far removed from the 
time of decision and of action. The planning, to be criminal, must not 
rest merely on the declarations of a party programme, such as are found 


13 Tbid., pages 221-222. 14 Tbid., page 216. 
15 Ibid., page 224. 16 [bid., page 225. 
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in the twenty-five points of the Nazi Party, announced in 1920, or the 
political affirmations expressed in Mein Kampf in later years. The 
Tribunal must examine whether a concrete plan to wage war existed, and 
determine the participants in that concrete plan.’’ 1” 


b. War crimes: 


Violations of the laws or customs of war which include, but are not 
limited to, murder, ill-treatment or deportation to slave-labour or 
for any other purpose of civilian population of or in occupied terri- 
tory, murder or ill-treatment of prisoners of war or persons on the 
seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns, or villages, or devastation not 
justified by military necessity. 


119. The Tribunal emphasized that before the last war the crimes defined 
by Article 6 (b) of its Charter were already recognized as crimes under 
international law. The Tribunal stated that such crimes were covered by 
specific provisions of the Regulations annexed to the Hague Convention of 
1907 respecting the Laws and Customs of War on Land and of the Geneva 
Convention of 1929 on the Treatment of Prisoners of War. After enum- 
erating the said provisions, the Tribunal stated: ‘‘That violation of these 
provisions constituted crimes for which the guilty individuals were punish- 
able is too well settled to admit of argument.’’ !® 1° 


c. Crimes against humanity: 


Murder, extermination, enslavement, deportation and other inhuman 
acts done against any civilian population, or persecutions on politi- 
cal, racial or religious grounds, when such acts are done or such 
persecutions are carried on in execution of or in connexion with 
any crime against peace or any war crime. 


120. Article 6 (c) of the Charter of the Niirnberg Tribunal distinguished 
two categories of punishable acts, to wit: first, murder, extermination, en- 
slavement, deportation and other inhuman acts committed against any 
civilian population, before or during the war, and second, persecution on 
political, racial or religious grounds. Acts within these categories, accord- 
ing to the Charter, constituted international crimes only when committed 
‘‘in execution of or in connexion with any crimes within the jurisdiction 


17 Trial of the Major War Criminals before the International Military Tribunal, 
Vol. I, Niirnberg 1947, page 225. 

18 [bid., page 253. 

19 During its discussion on the crime of killing hostages, the Commission took note of 
the fact that the Geneva Conventions of 12 August 1949, and more specifically Article 
34 of the Convention relative to the Protection of Civilian Persons in Time of War, pro- 
hibit the taking of hostages. 
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of the Tribunal.’’ The crimes referred to as falling within the jurisdic- 
tion of the Tribunal were crimes against peace and war crimes. 

121. Though it found that ‘‘ political opponents were murdered in Ger- 
many before the war, and that many of them were kept in concentration 
camps in circumstances of great horror and cruelty,’’ that ‘‘the policy of 
persecution, repression and murder of civilians in Germany before the war 
of 1939, who were likely to be hostile to the Government, was most ruth- 
lessly carried out,’’ and that ‘‘the persecution of Jews during the same 
period is established beyond all doubt,’’ the Tribunal considered that it 
had not been satisfactorily proved that before the outbreak of war these 
acts had been committed in execution of, or in connexion with, any crime 
within the jurisdiction of the Tribunal. For this reason the Tribunal de- 
clared itself unable to ‘‘make a general declaration that the acts before 
1939 were crimes against humanity within the meaning of the Charter.’’ *° 

122. The Tribunal did not, however, thereby exclude the possibility that 
crimes against humanity might be committed also before a war. 

123. In its definition of crimes against humanity the Commission has 
omitted the phrase ‘‘before or during the war’’ contained in Article 6 (c) 
of the Charter of the Niirnberg Tribunal because this phrase referred to 
a particular war, the war of 1939. The omission of the phrase does not 
mean that the Commission considers that crimes against humanity can be 
committed only during a war. On the contrary, the Commission is of the 
opinion that such crimes may take place also before a war in connexion 
with crimes against peace. 

124. In accordance with Article 6 (c) of the Charter, the above formula- 
tion characterizes as crimes against humanity murder, extermination, en- 
slavement, ete., committed against ‘‘any’’ civilian population. This means 
that these acts may be crimes against humanity even if they are committed 
by the perpetrator against his own population. 


PRINCIPLE VII 


Complicity in the commission of a crime against peace, a war crime, or a 
crime against humanity as set forth in Principle VI is 
a crime under international law. 


125. The only provision in the Charter of the Niirnberg Tribunal regard- 
ing responsibility for complicity was that of the last paragraph of Article 
6 which reads as follows: ‘‘Leaders, organizers, instigators and accom- 
plices participating in the formulation or execution of a common plan or 
conspiracy to commit any of the foregoing crimes are responsible for all 
acts performed by any persons in execution of such a plan.’’ 


20 Trial of the Major War Criminals before the International Military Tribunal, 
Vol. I, Niirnberg 1947, page 254. 
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126. The Tribunal, commenting on this provision in connexion with its 
discussion of count one of the indictment, which charged certain defendants 
with conspiracy to commit aggressive war, war crimes and crimes against 
humanity, said that, in its opinion, the provision did not ‘‘add a new and 
separate crime to those already listed.’’ In the view of the Tribunal, the 
provision was designed to ‘‘establish the responsibility of persons partici- 
pating in a common plan’’*' to prepare, initiate and wage aggressive war. 
Interpreted literally, this statement would seem to imply that the com- 
plicity rule did not apply to crimes perpetrated by individual action. 

127. On the other hand, the Tribunal convicted several of the defendants 
of war crimes and crimes against humanity because they gave orders re- 
sulting in atrocious and criminal acts which they did not commit them- 
selves. In practice, therefore, the Tribunal seems to have applied general 
principles of criminal law regarding complicity. This view is corroborated 
by expressions used by the Tribunal in assessing the guilt of particular 
defendants.”” 


PART IV: THE QUESTION OF INTERNATIONAL 
CRIMINAL JURISDICTION 


128. The General Assembly, by resolution 260 B(III), invited the Inter- 
national Law Commission ‘‘to study the desirability and possibility of 
establishing an international judicial organ for the trial of persons charged 
with genocide or other crimes over which jurisdiction will be conferred 
upon that organ by international conventions,’’ and requested it, in ecarry- 
ing out that task, ‘‘to pay attention to the possibility of establishing a 
Criminal Chamber of the International Court of Justice.’’ 

129. At its first session, the Commission appointed as special rap- 
porteurs to deal with this question Messrs. Ricardo J. Alfaro and A. E. F. 
Sandstrom who were requested to submit to the Commission, at its second 
session, one or more working papers on the subject. 

130. At the second session, each of the special rapporteurs presented a 
report. These reports were discussed by the Commission during its 41st 
to 44th meetings. 

131. In presenting his report (A/CN.4/20), Mr. Sandstrém first raised 
the question whether the judicial organ mentioned in the resolution was to 
be created as an organ of the United Nations and stated that, in that case, 
an amendment of the Charter of the United Nations would be necessary. 

132. Several members of the Commission held the view that an inter- 
national criminal court could be created by means of a convention open 
to signature by States, Members and non-members of the United Nations; 
that such a court was not necessarily envisaged as an organ of the United 


21 Tbid., page 226. 
22 Tbid., pages 281, 287, 295, 298, 306, 314, 319, 320, 321, 330. 
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Nations; that Article 7 of the Charter contained a mere enumeration of 
the principal organs of the United Nations; that the said article did not 
preclude the possibility of creating new subsidiary organs; and that, there- 
fore, the creation of an international judicial organ as contemplated by the 
resolution would not require an amendment of the Charter. It was pointed 
out, furthermore, that the essential question before the Commission was 
whether it was desirable and possible to create an international criminal 
jurisdiction, and that the problem with which the General Assembly was 
concerned would be the same, whether a judicial organ were set up within 
the framework of the United Nations or outside the organization. 

133. On the question of desirability and possibility of establishing an 
international criminal court, Mr. Sandstrém stated that he could only 
consider the problem in a concrete manner; and that it was impossible 
under such conditions to consider separately desirability and possibility. 

134. Mr. Sandstrém expressed the view that an international judicial 
organ such as envisaged in the resolution of the General Assembly would 
be desirable only if effective. Whether established within or without the 
framework of the United Nations, such an international judicial organ 
would have the defects which he had pointed out in his report and would 
be ineffective, especially in respect of grave international crimes. He 
therefore concluded that its establishment was not desirable. 

135. The Commission next considered the report presented by Mr. Alfaro 
(A/CN.4/15, A/CN.4/15/Corr.1). With regard to the question of desir- 
ability, Mr. Alfaro stated that if ‘‘desirable’’ meant useful and necessary, 
the creation of an international criminal jurisdiction vested with power to 
try and punish persons who disturbed international public order was de- 
sirable as an effective contribution to the peace and security of the world. 
In the community of States, as in national communities, there were ag- 
gressors and disturbers of the peace, and mankind had a right to protect 
itself against international crimes by means of an adequate system of in- 
ternational repression. The rule of law in the community of States could 
only be ensured by the establishment of such a system. Public opinion had 
been in favour of an international criminal jurisdiction since the end of 
the First World War, when the Treaty of Versailles provided for the 
arraignment of William of Hohenzollern for ‘‘a supreme offence against 
international morality and the sanctity of treaties.’’ Such publie opinion 
had found expression also in the official and unofficial action, plans and 
views emanating from Governments, international bodies, law associations, 
statesmen and jurists, as stated in Part II of Mr. Alfaro’s report. Mr. 
Alfaro also expressed his conviction that the creation of an international 
organ of criminal justice would have a deterring effect on potential ag- 
gressors and that even if its establishment were not feasible, it would 
always be desirable. 
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136. As to the possibility of establishing the judicial organ envisaged, 
Mr. Alfaro stated that he could not see any legal reason which made it 
impossible for States to set up by convention a judicial organ for the trial 
of persons responsible for crimes under international law. That the crea- 
tion of such an organ was juridically and politically possible seemed to be 
demonstrated by several facts, namely, that the Treaty of Versailles made 
provision to that effect; that by the Geneva Convention of 1937, thirteen 
nations agreed to create an international judicial organ for the trial of 
persons responsible for terrorism; that the two International Military 
Tribunals of Niirnberg and Tokyo had been created and had actually fune- 
tioned; and that seven different draft statutes for international criminal 
organs had been formulated by, presented to, or adopted by, official and 
non-official entities (A/CN.4/7/Rev.1, pages 47-147). 

137. Some members of the Commission referred to the many difficulties 
which the establishment and functioning of an international criminal juris- 
diction would encounter, as for instance, that nations would refuse to give 
up their territorial jurisdiction or to submit to the compulsory jurisdiction 
of the international organ; that a tribunal would be unable to bring the 
accused before it and to enforce its judgments; and that the Tribunals of 
Niirnberg and Tokyo could function effectively only because the States 
which established these Tribunals were occupying the territory in which 
the trials took place and had the accused in their power; that punishment 
of aggressors would depend on their being on the losing side, and that no 
illusory ideas should be encouraged as to the possibility of setting up the 
organ in question. 

138. Other members of the Commission held the view that while difficul- 
ties undeniably existed, they did not constitute an impossibility. If States 
were free to refuse to submit to an obligatory international criminal juris- 
diction, they had also the power to agree thereto. Though the community 
of States lacked a police force at the present time, it might have one in the 
future. 

139. It was pointed out by some members that the Commission was only 
concerned with the legal and technical aspects of the question and that it 
was for the General Assembly to weigh the purely political considerations 
that might militate in favour of or against the creation of an international 
eriminal court. The view was stated that, even if it were found that the 
establishment of the international judicial organ envisaged was not prac- 
ticable or expedient at this time, this did not mean that it was not possible. 

140. After consideration of the matter by the Commission, the Chairman 
put the two points discussed to the vote, with the following results: 

By 8 votes to one, with 2 abstentions, the Commission decided that the 
establishment of an international judicial organ for the trial of persons 
charged with genocide or other crimes over which jurisdiction will be con- 
ferred upon that organ by international conventions is desirable. 
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By 7 votes to 3, with one abstention, the Commission decided that the 
establishment of the above-mentioned international judicial organ is 
possible. 

141. The Commission took up next the question of the possibility of 
establishing a criminal chamber of the International Court of Justice. 

142. In their reports, Mr. Sandstrém and Mr. Alfaro were agreed that 
the establishment of a criminal chamber of the International Court of 
Justice, vested with power to try persons accused of certain crimes, would 
necessitate an amendment of the Statute of the Court which, in Article 34, 
provided that only States may be parties in cases before the Court. 

143. Mr. Alfaro stated in his report that, subject to this condition, the 
creation of a criminal chamber was possible. At the opening of the dis- 
cussion of this part of his report, he stated that this did not imply that he 
favoured the creation of a criminal chamber of the International Court of 
Justice. 

144. Mr. Sandstrém expressed his agreement with the objections raised 
by some members of the Commission against the creation of a criminal 
chamber of the International Court of Justice. 

145. After an exchange of views on different aspects of this question, 
the Commission decided to state that it has paid attention to the possibility 
of establishing a criminal chamber of the International Court of Justice 
and that, though it is possible to do so by amendment of the Court’s 
Statute, the Commission does not recommend it. 


PART V: PREPARATION OF A DRAFT CODE OF OFFENCES 
AGAINST THE PEACE AND SECURITY OF MANKIND 


146. By resolution 177(II), paragraph (b), the General Assembly re- 
quested the International Law Commission to prepare a draft code of of- 
fences against the peace and security of mankind, indicating clearly the 
place to be accorded to the principles of international law recognized in 
the Charter of the Niirnberg Tribunal and in the judgment of the Tribunal. 

147. At its first session the Commission appointed Mr. Jean Spiropoulos 
special rapporteur on this subject and invited him to prepare a working 
paper for submission to the Commission at its second session. The Com- 
mission also decided that a questionnaire should be circulated to Govern- 
ments inquiring what offences, apart from those defined in the Charter and 
judgment of the Niirnberg Tribunal, should, in their view, be compre- 
hended in the draft code. 

148. At the session under review, Mr. Spiropoulos presented his report 
(A/CN.4/25) to the Commission, which took it as a basis of discussion. 
The subject was considered by the Commission at its 54th to 62nd and 
72nd meetings. The Commission also took into consideration the replies 
received from Governments (A/CN.4/19, Part II, A/CN.4/19/Add.1 and 
A/CN.4/19/Add.2) to its questionnaire. 
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149. The Commission first considered the meaning of the term ‘‘ offences 
against the peace and security of mankind,’’ contained in resolution 
177(II). The view of the Commission was that the meaning of this term 
should be limited to offences which contain a political element and which 
endanger or disturb the maintenance of international peace and security, 
and that the draft code, therefore, should not deal with questions concern- 
ing conflicts of legislation and jurisdiction in international criminal mat- 
ters. Nor should such matters as piracy, traffic in dangerous drugs, traffic 
in women and children, slavery, counterfeiting currency, damage to sub- 
marine cables, ete., be considered as falling within the scope of the draft 
code. 

150. The Commission thereafter discussed the meaning of the phrase 
‘‘indicating clearly the place to be accorded to’’ the Niirnberg principles. 
The sense of the Commission was that this phrase should not be interpreted 
as meaning that the Niirnberg principles would have to be inserted in their 
entirety in the draft code. The Commission felt that the phrase did not 
preclude it from suggesting modification or development of these princi- 
ples for the purpose of their incorporation in the draft code. 

151. The question as to the subjects of criminal responsibility under the 
draft code was then examined by the Commission. The Commission de- 
cided that it would only deal with the criminal responsibility of indi- 
viduals. 

152. Several meetings were devoted to a discussion of the particular 
offences to be included in the draft code. Tentative decisions were taken 
by the Commission on this matter and referred to the Drafting Sub-Com- 
mittee mentioned in paragraph 157 below. 

153. The Chairman brought to the attention of the Commission a com- 
munication from the United Nations Educational, Scientific and Cultural 
Organization in which it was recommended that, with a view to the protec- 
tion of historical monuments and documents and works of art in case of 
armed conflict, the destruction of such cultural objects should be defined 
as a crime punishable under international law. The Commission took note 
of the recommendation and agreed that such destruction comes within the 
general concept of war crimes. The matter will be given detailed con- 
sideration when the definitive drafting of the code is undertaken. 

154. The Commission considered at some length the responsibility of 
a person acting as Head of State or as responsible government official. 
The tentative decision taken on this matter follows the relevant principle 
of the Niirnberg Charter and judgment as formulated by the Commission.” 

155. In respect of the responsibility of a person acting under superior 
orders, the Commission also decided tentatively to follow the relevant 


23 See Principle III in Part III of the present report. 
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principle of the Niirnberg Charter and judgment, as formulated by the 
Commission.** 

156. Another problem considered by the Commission was the implemen- 
tation of the code. The Commission concluded that, pending the establish- 
ment of a competent international criminal court, such implementation 
would have to be achieved through the enactment, by the States adopting 
the code, of the necessary legislation for the trial and punishment of per- 
sons charged with offences under the code. 

157. In the light of the deliberations in the Commission, a Drafting Sub- 
Committee, composed of Messrs. Alfaro, Hudson and Spiropoulos, pre- 
pared a provisional draft of a code (A/CN.4/R.6). This draft was 
referred by the Commission to the special rapporteur, Mr. Spiropoulos, 
who was requested to continue work on the subject and to submit a further 
report to the Commission at its third session. 


PART VI: PROGRESS OF WORK ON TOPICS SELECTED 
FOR CODIFICATION 


158. The International Law Commission at its first session, having in 
pursuance of Article 18 of its Statute, surveyed the whole field of interna- 
tional law with a view to selecting topics for codification, decided to give 
priority to three topics from fourteen provisionally selected for codifica- 
tion. These three topics were: 

(1) Law of treaties; 
(2) Arbitral procedure ; 
(3) Regime of the high seas. 

159. The Commission, at its second session, considered reports on these 
three subjects and reached certain decisions which were not intended to 
have a definitive and binding character, but to serve for the guidance of 
the special rapporteurs in their future work. The special rapporteurs 
were requested to continue work on the topics in the light of the discussions 
which had taken place in the Commission and to submit further reports at 
the next session. 


CHAPTER I 
LAW OF TREATIES 


160. At its first session the International Law Commission elected as 
special rapporteur for the law of treaties, Mr. James L. Brierly, who pre- 
pared a report (A/CN.4/23) on the topie for the second session of the 
Commission. The Commission devoted its 49th to 53rd meetings to a 
preliminary discussion of this report with a view to assisting the special 
rapporteur in the continuance of his work between the second and third 
sessions of the Commission. The Commission also had available replies 


24 See Principle IV in Part III of the present report. 
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of Governments to a questionnaire addressed to them under Article 19, 
paragraph 2, of its Statute (A/CN.4/19, Part I, A). 

161. The Commission devoted some time to a consideration of the scope 
of the subject to be covered in its study. Though it took a provisional de- 
cision that exchanges of notes should be covered, it did not undertake to 
say what position should be given to them by the special rapporteur. <A 
majority of the Commission favoured the explanation of the term ‘‘treaty”’ 
as a ‘“‘formal instrument’’ rather than as an ‘‘agreement recorded in writ- 
ing.’’ Mention was frequently made by members of the Commission of the 
desirability of emphasizing the binding character of the obligations under 
international law established by a treaty. 

162. A majority of the Commission were also in favour of including in 
its study agreements to which international organizations are parties. 
There was general agreement that while the treaty-making power of certain 
organizations is clear, the determination of the other organizations which 
possess capacity for making treaties would need further consideration. 

163. On the question of the effect of constitutional provisions as to the 
exercise of capacity to make treaties, there was a divergence of views and 
no decision was reached. 

164. Finally, the Commission discussed the part of the special rappor- 
teur’s report dealing with reservations. There was a large measure of 
agreement on the general principles on this topic formulated in the report, 
and particularly on the point that a reservation requires the consent at 
least of all parties to become effective. But the application of these princi- 
ples in detail to the great variety of situations which may arise in the 
making of multilateral treaties was felt to require further consideration. 


II 
ARBITRAL PROCEDURE 


165. At its first session the International Law Commission elected Mr. 
Georges Scelle special rapporteur to study the topic of arbitral procedure. 
At its second session, Mr. Scelle submitted his report (A/CN.4/18) in 
which he proposed a preliminary draft of a code of arbitral procedure. 
The Commission also had before it the replies of Governments (A/CN.4/19, 
Part I, B) to a questionnaire circulated by it. 

166. The Commission devoted its 70th to 73rd meetings to a discussion 
of the subject. 

167. The report of the special rapporteur, which served as the basis of 
discussion in the Commission, was confined to arbitration between States, 
or inter-governmental arbitration. 

168. The special rapporteur emphasized the following thesis: An arbi- 
tration procedure had already been drawn up by the Hague Conferences 
of 1899 and 1907 and by the League of Nations (General Act of 26 Septem- 
ber 1928, revised by the General Assembly of the United Nations in 1949). 
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The elements of codification therefore existed but needed to be consolidated 
and developed. At the present time, States were bound by numerous 
undertakings to have recourse to arbitration, but it sometimes happened 
that they sought to evade their obligations, inter alia, by making the con- 
stitution of an arbitral tribunal or the conclusion of a compromis impos- 
sible, or by hampering the functioning of the tribunal. <A code of arbitral 
procedure should close those loopholes. It should be borne in mind that 
international arbitration was distinct from international jurisdiction 
proper in that it left it to the parties to define the issue and to choose the 
arbitrators. The arbitrators, however, made their award on the basis of 
law (Article 37 of the Hague Convention of 1907) and had to be furnished 
with all the powers necessary to perform their task. As the law stood at 
present, this was possible only if Governments acted in good faith and 
showed a conciliatory spirit. Normally, the Governments would draw up 
a compromis and, using varying procedures, appoint arbitrators. Pro- 
vision should be made for intervention, in the absence of agreement be- 
tween the parties, by an international authority whose decisions would be 
binding. In some eases that authority might be the arbitral tribunal itself 
and, in other cases, the International Court of Justice. The special rap- 
porteur accordingly proposed that the arbitral tribune should be consti- 
tuted, if necessary, prior to the conclusion of the compromis, to enable it, 
if required, to draw up the compromis itself and adopt the procedure re- 
quired to enable the award to be reached. 

169. The Commission gave special attention to the first three paragraphs 
of the ‘‘proposed preliminary draft text,’’ contained in the report of Mr. 
Seelle. 

170. Paragraph I of this draft text read as follows: 


‘‘The compromissory clause or undertaking to have recourse to 
arbitration may apply to questions which may arise eventually or to 
questions already existing. Whatever the instrument or agreement 
on which it is based, the clause is strictly obligatory and must be im- 
plemented in good faith. 

‘In the event of dispute as to whether this obligation exists, the mat- 
ter shall be referred to the International Court of Justice by a direct 
application submitted by the more diligent party, and the Interna- 
tional Court of Justice shall pronounce final and binding judgment 
on the arbitrability of the dispute in a chamber of summary procedure 
and in application, in particular, of Articles 29 and 41 of its Statute 
(except where the parties to the dispute have expressly agreed on a 
different procedure for deciding this pre-judicial *° question).’’ 


171. In the view of Mr. Scelle, in the event of a dispute as to whether 
an issue existed or as to whether it fell within the terms of the obligation 
to arbitrate, the issue should be referred to a judicial authority for final 


25 The French term préjudicielle in the original text of the report of the special 
rapporteur might be better translated into English by the term ‘‘preliminary.’’ 
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decision. That authority would be the International Court of Justice pro- 
nouncing judgment in a chamber of summary procedure. 

172. The special rapporteur proposed, in the second place, that the 
International Court of Justice should be empowered to order provisional 
measures in accordance with Article 41 of its Statute. On the other hand, 
some members of the Commission pointed out that, if called upon to pass 
judgment, the Court would apply its Statute as a whole, including Article 
41, without any need to refer to that article. The Commission recognized 
that the provisional measures referred to in Article 41 would cease to apply 
when the Court pronounced its judgment, whereas these measures ought 
to apply until the arbitral award had been given. 

173. The Commission accepted the following text: 


“‘Tf the parties disagree as to the existence of a dispute or as to 
whether an existing dispute is within the scope of the obligation to 
have recourse to arbitration, these questions ought, in the absence of 
agreement between the parties upon another procedure for dealing 
with it, to be brought before the Chamber for Summary Procedure 
of the International Court of Justice by any party by a written ap- 
plication, and the judgment rendered by the Chamber for Summary 
Procedure shall be final and without appeal.’’ 


174. Paragraph II of the draft text submitted by Mr. Scelle read as 
follows : 


‘‘Tf the dispute is of the kind referred to in the undertaking to 
resort to arbitration and cannot be settled within a reasonable time 
by diplomatic negotiation or other amicable means, the parties shall 
appoint an arbitrator or constitute an arbitral tribunal by mutual 
agreement in a special conventional instrument. The most diligent 
party shall take the initiative in this appointment. 

‘“The appointment shall be made in accordance with the procedure 
agreed upon for this purpose in the instrument containing the under- 
taking to resort to arbitration. If nothing has been stipulated in this 
connexion in the said instrument, or if the parties are unable to agree, 
the most diligent party may have recourse to the procedure provided 
in articles 22 and 23 of the General Act of Arbitration, as revised by 
the General Assembly of the United Nations. 

‘If one of the parties, by systematically abstaining, obstructs the 
operation of the procedure laid down in the said articles, the missing 
arbitrators shall be appointed by the President of the International 
Court of Justice in accordance with article 23, paragraph 3, of the said 
General Act. The tribunal so constituted shall hear the case and its 
judgment shall be binding. 

‘When the arbitrator or members of the arbitral tribunal are ap- 
pointed by mutual agreement, the parties may act in whatever manner 
they deem most appropriate and refer the matter to a single arbitrator, 
to an existing judicial body or to a tribunal constituted as they think 
fit. 

‘“Nevertheless, generally speaking and having due regard to the cir- 
cumstances of the case, it is recommended in the light of experience 
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(a) that the persons chosen as arbitrators should possess the qualifica- 
tions set forth in Article 2 of the Statute of the International Court 
of Justice; (b) that the sole arbitrator or the majority of the arbi- 
trators should be chosen from among the nationals of States having 
no direct interest in the case, that the tribunal should have an odd 
number of judges, preferably five, and that it should be presided over 
by one of the neutral judges.’’ 


175. The discussion on the above-quoted paragraph was brief and showed 
no wide divergencies of opinion. With regard to the first sub-paragraph, 
a member of the Commission observed that the expression ‘‘a reasonable 
time’’ was too vague. With regard to the second sub-paragraph, a member 
of the Commission said that the reference to Articles 22 and 23 of the 
General Act of 1928 did not provide an adequate solution. With regard to 
the third sub-paragraph, the special rapporteur agreed that the last sen- 
tence stipulating that ‘‘the tribunal so constituted shall hear the case and 
its judgment shall be binding’’ was superfluous. With regard to the fourth 
and fifth sub-paragraphs, some members of the Commission thought that 
it was unnecessary to elaborate the qualifications required of the arbitrators 
and that arbitration by Heads of State should not be excluded. On this 
last point, some other members of the Commission were of a different 
opinion, observing that the intervention by Heads of State was likely to 
introduce political elements in the arbitration. As to the number of arbi- 
trators, some members of the Commission observed that it would not be 
necessary to provide for an arbitral tribunal composed of five members 
except in cases of important international disputes. It was also suggested 
that the adjective ‘‘direct’’ before the word ‘‘interest’’ in the fifth sub- 
paragraph should be deleted. 

176. Paragraph III of the draft text proposed by Mr. Scelle read as 
follows: 


‘Once the arbitral tribunal has been set up by agreement between 
the parties or by the subsidiary procedures indicated above, it shall 
not be open to any of the contending Governments to alter its com- 
position. 

‘*Tf a vacancy occurs, the arbitrator shall be replaced by the method 
laid down for appointments. 

‘‘Tf it is necessary to replace a single arbitrator, the appointment of 
the new arbitrator shall, in the absence of agreement between the 
parties, be entrusted to the third Power which would have been com- 
petent to appoint the first arbitrator, or to the President of the Inter- 
national Court of Justice. 

‘*An arbitrator may not participate in the judgment of a case with 
which he has previously had to deal in any capacity. Any doubt in 
this connexion shall be decided by the tribunal. 

‘A party may not propose the disqualification ** of one of the arbi- 
trators except on account of a fact arising subsequent to the constitu- 


26 The French term récusation used in the original text of the report of the special 
rapporteur might be better translated into English by the term ‘‘challenge.’’ 
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tion of the tribunal unless it can reasonably be supposed to have been 
unaware of the fact or has been the victim of fraud. The matter shall 
be decided by the tribunal. In the case of a single arbitrator, the 
decision shall rest with the International Court of Justice through 
summary procedure. 

‘*A ‘national’ arbitrator may not withdraw or be withdrawn by the 
Government which has appointed him. Should this occur, the tribunal 
is authorized to continue the proceedings and to render an award which 
shall be binding. If the withdrawal prevents the continuation of the 
proceedings, the tribunal may request that the absent arbitrator be 
replaced and, if the procedure employed for his appointment fails, may 
request the President of the International Court of Justice to replace 
him.’ 


177. The fourth sub-paragraph of the above-quoted paragraph, in ac- 
cordance with which ‘‘an arbitrator may not participate in the judgment 
of a case with which he has previously had to deal in any ecapacity,’’ gave 
rise to some discussion. Some members of the Commission regarded the 
formula as too broad, asking whether an arbitrator appointed by one party 
should be disqualified because he had dealt with related cases or had, as a 
teacher or author, expressed opinions concerning the case at issue. They 
pointed out that the character of the arbitrators appointed by the parties 
was to a certain extent special and that, in accordance with established 
practice, Governments should be given wide latitude in the choice of such 
arbitrators and be allowed, if need be, to appoint legal experts in their 
service. It was proposed that the words ‘‘with which he has previously 
had to deal’’ should be replaced by the words ‘‘in which he had previously 
participated.’’ 

178. The Commission unanimously accepted the following general 
formula: 


‘‘No party may appoint as national arbitrator a person who has 
previously been actively connected with the particular case submitted 
to arbitration.’’ 


179. The fifth sub-paragraph of paragraph III concerning challenge 
(récusation) also gave rise to some discussion. Doubts were expressed as 
to the advisability of including a provision concerning the challenge of 
arbitrators. If provision had been made for the challenge of judges in the 
ease of a judicial tribunal it was because the constitution of such a tri- 
bunal, unlike an arbitral tribunal, was permanent and the judges were not 
appointed by the parties. The special rapporteur said that challenge was 
permissible only where a new fact, such as the insanity or venality of an 
arbitrator, had come to light after the appointment of the arbitral tribunal. 
Divergent views were expressed as to whether the arbitral tribunal or the 
International Court of Justice should decide on the challenge. Finally, it 
was suggested that the question should be reconsidered in the light of the 
views expressed by members of the Commission. 
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180. The sixth sub-paragraph of paragraph III concerning the resigna- 
tion of the national arbitrator or his withdrawal by the Government which 
appointed him gave rise to a lengthy discussion. In the special rap- 
porteur’s view, when arbitrators had been appointed they exercised their 
functions on behalf of both parties. They were independent of the Gov- 
ernment which appointed them and that Government could not therefore 
withdraw them or instruct them to withdraw. The resignation of an arbi- 
trator should be subject to acceptance by the arbitral tribunal. Some 
members of the Commission thought this view went too far. Arbitration 
differed from judicial settlement of disputes in that its procedure was more 
flexible ; consequently, various questions must be left to the agreement be- 
tween the parties. It would discourage arbitration if unduly strict rules 
were imposed on Governments. Other members of the Commission replied 
that it was essential that the new code of arbitral procedure should prevent 
the parties from evading the obligations to which they had subscribed and 
from paralysing arbitration. 

181. The Commission agreed to request the special rapporteur to sub- 
mit, at its next session, a revised draft taking into account the views ex- 
pressed during the discussions. 


CuapTeErR III 
REGIME OF THE HIGH SEAS 


182. The International Law Commission, at its first session, elected Mr. 
J. P. A. Francois special rapporteur to study the topic of the regime of the 
high seas. At its second session, Mr. Francois submitted his report 
(A/CN.4/17) on the topic. The Commission had before it also the replies 
of Governments (A/CN.4/19, Part I, C) to a questionnaire circulated by it. 

183. The Commission considered this topic at its 63rd to 69th meetings, 
using as a basis of discussion the report of the special rapporteur. In this 
report, Mr. Francois set out the various subjects which might be studied 
with a view to the codification or the progressive development of maritime 
law. The Commission was of the opinion that it could not undertake a 
codification of maritime law in all its aspects and that it would be neces- 
sary to select the subjects the study of which could be begun by the 
Commission as a first phase of its work on the topie. 

184. The Commission thought that it could, for the time being, leave 
aside all those subjects which were being studied by other United Nations 
organs or by the specialized agencies.*”’ The Commission also left out sub- 
jects which, because of their technical nature, were not suitable for study 
by it. Lastly, it set aside a number of subjects the limited importance of 
which did not appear to justify their consideration by the Commission in 


27 On this matter, see memorandum by the Secretariat (A/CN.4/30). 
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the present phase of its work. The subjects retained by the Commission 
are set forth in the following paragraphs. 


NATIONALITY OF SHIPS 


185. The Commission considered that an attempt should be made to de- 
termine the general principles governing this matter in the various coun- 
tries. It invited the special rapporteur to submit a further report on this 
subject at its next session. 

186. With regard to the question of ships without a nationality and of 
ships possessing two or more nationalities, the Commission adopted the 
principle that every ship should have a flag and one flag only. 


COLLISION 


187. The Commission decided to disregard, for the present, problems of 
private international law involved in the question of collision. The Com- 
mission considered it important, however, to determine which court was 
competent in criminal eases arising out of collision and that, after the case 
of the Lotus and its repercussions throughout the world, it could not re- 
main silent on the subject. The special rapporteur was requested to make 
a study of the subject and to propose a solution to the Commission at its 
next session. 

SAFETY OF LIFE AT SEA 


188. The Commission ascribed great importance to the international 
regulations for preventing collisions at sea, which constituted Annex B of 
the Final Act of the London Conference of 1948. The special rapporteur 
was requested to study the question and to endeavour to deduce from these 
regulations principles which the Commission might discuss at its next 
session. 

189. The Commission took the view that principles could be formulated, 
taking into account Article 11 of the Brussels Convention of 23 September 
1910 for the Unification of Certain Rules Relating to Assistance and Salvage 
at Sea, which provided that after a collision the captain of each of the ships 
was bound to lend assistance to the other ship insofar as he could do so 
without serious danger to his ship, his passengers and his crew, and taking 
into account also Article 8 of the Convention of 23 September 1910 for the 
Unification of Certain Rules Relating to Collision, which provided that the 
captain of a ship was bound to render assistance to every person found in 
the sea in danger of his life, insofar as he could do so without serious 
danger to his ship, his passengers and his crew. 


THE RIGHT OF APPROACH 


190. Detailed consideration of this question was deferred until the next 
session. 
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THE SLAVE TRADE 


191. The Commission requested the special rapporteur to study treaty 
regulations in this field with a view to deriving therefrom a general prin- 
ciple applicable to all vessels which might engage in slave trade. 


SUBMARINE TELEGRAPH CABLES 


192. The Commission agreed on the principle that all States were en- 
titled to lay submarine telegraph and telephone cables on the high seas and 
considered that the same principle should also apply to pipelines. The 
Commission requested the special rapporteur to include proposals to that 
effect in his report for the next session, and at the same time to examine the 
question of protective measures. 


RESOURCES OF THE SEA 


193. The Commission requested the special rapporteur to study the pro- 
blem of protecting the resources of the sea for the benefit of all mankind 
by the generalizing of measures laid down in bilateral or multilateral 
treaties. It was agreed that consultations might have to be held with other 
organizations, especially technical organizations, which dealt with the ques- 
tion of the protection of the resources of the sea. 


RIGHT OF PURSUIT 


194. The Commission will resume consideration of the right of pursuit 
at its next session, on the basis of proposals to be drafted by the special 
rapporteur, with due regard to the results of the Codification Conference 
held at The Hague in 1930. 


CONTIGUOUS ZONES 


195. The Commission took the view that a littoral State might exercise 
such control as was required for the application of its fiscal, customs and 
health laws, over a zone of the high seas extending for such a limited dis- 
tance beyond its territorial waters as was necessary for such application. 

196. The Commission requested the special rapporteur to assemble the 
fullest possible documentary material on claims made by States and on 
the measures adopted by them with regard to their contiguous zones, such 
material to include information as to the various limits laid down by States. 


SEDENTARY FISHERIES 


197. After an exchange of views, the Commission requested the special 
rapporteur to study existing regulations governing sedentary fisheries and 
to report on his findings at the next session. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


THE CONTINENTAL SHELF 


198. The Commission recognized the great importance, from the economic 
and social, as well as from the juridical points of view, of the exploitation 
of the sea-bed and subsoil of the continental shelf. Methods existed 
whereby submarine resources might be exploited for the benefit of man- 
kind. Legal concepts should not impede this development. One member 
of the Commission expressed the view that the exploitation of the products 
of the continental shelf might be entrusted to the international community ; 
the other members considered that there were insurmountable difficulties 
in the way of such internationalization. The Commission took the view 
that a littoral State could exercise control and jurisdiction over the sea- 
bed and subsoil of the submarine areas situated outside its territorial wa- 
ters with a view to exploring and exploiting the natural resources there. 
The area over which such a right of control and jurisdiction might be ex- 
ercised should be limited; but, where the depth of the waters permitted 
exploitation, it should not necessarily depend on the existence of a conti- 
nental shelf. The Commission considered that it would be unjust to coun- 
tries having no continental shelf if the granting of the right in question 
were made dependent on the existence of such a shelf. 

199. The Commission agreed that, where two or more neighbouring States 
were interested in the submarine area of the continental shelf outside their 
territorial waters, boundaries should be delimited. It should not be pos- 
sible for States to penetrate into the region attributable to another State 
for purposes of control and jurisdiction. 

200. In the opinion of the Commission, the sea-bed and subsoil of the sub- 
marine areas above referred to were not to be considered as either res nullius 
or res communis. The sea-bed and subsoil were subject to the exercise, by 
the littoral States, of control and jurisdiction for the purposes of their ex- 
ploration and exploitation. The exercise of such control and jurisdiction 
was independent of the concept of occupation. There could be no question 
of such right of control and jurisdiction over the waters covering those 
parts of the sea-bed. Those waters remained under the regime of the high 
seas. The exercise in them of navigation and fishing rights might be im- 
paired only insofar as was strictly necessary for the exploitation of the 
sea-bed and subsoil. For works and installations established in the wa- 
ters of the high seas for working the sea-bed and subsoil, special security 
zones might be set up, but they could not be classed as territorial waters. 
The Commission considered that protection of the resources of the sea 
should be independent of the concept of the continental shelf. 

201. The Commission requested the special rapporteur to submit, at its 
next session, a further report and to include therein concrete proposals 
based on the conclusions above set forth. 
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